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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Food and Nutrition Service

7 CFR Parts 210 and 226

RIN 0584-AB81

Child and Adult Care Food Program
and Infant Meal Patterns; Correction

AGENCY: Food and Nutrition Service,
USDA.

ACTION: Correcting amendments.

SUMMARY: This document contains a
correction to the infant meal pattern
tables that appear in the current edition
of the Code of Federal Regulations that
appear under 7 CFR parts 210 and 226.
This error first appeared in an interim
rule published in the Federal Register
on November 15, 1999 (64 FR 61770).
This document also contains corrections
to the meal pattern tables for suppers
and supplemental foods that appear in
7 CFR part 226. The errors first
appeared in a final rule published in the
Federal Register on March 9, 2000 (65
FR 12429).

EFFECTIVE DATE: December 20, 2001.
FOR FURTHER INFORMATION CONTACT: Ms.
Melissa Rothstein, 3101 Park Center
Drive, Room 640, Alexandria, Virginia
22302; or (703) 305—2590; or
CNDINTERNET®@fns.usda.gov.

SUPPLEMENTARY INFORMATION:

Need for Correction

The regulatory text in
§§210.10(0)(2)(iii)(B) and 226.20(b)(4)
indicates that servings of cottage cheese,
cheese food, and cheese spread in the
lunch pattern for infants are measured
in ounces. In an interim rule published
in the Federal Register on November 15,
1999 (64 FR 61770), the infant meal
pattern tables that appear in
§§210.10(0)(2) and 226.20(b)(4)
incorrectly refer to tablespoons instead
of ounces. This document corrects the
tables to indicate that a serving of
cottage cheese, cheese food, or cheese
spread is to be measured in ounces.

In a final rule published in the
Federal Register on March 9, 2000 (65
FR 12429), the meal pattern table in
§226.20(c)(3) contained incorrect
information for the fluid milk
requirement for adult participants
receiving suppers under the Child and
Adult Care Food Program. The meal
pattern table in § 226.20(c)(4) contained
incorrect amounts of meat and meat
alternates that may be offered as part of
a reimbursable snack. This document
corrects these errors.

List of Subjects

7 CFR Part 210

Children, Commodity School
Program, Food assistance programs,
Grants programs-social programs,
National School Lunch Program,
Nutrition, Reporting and recordkeeping
requirements, Surplus agricultural
commodities.

7 CFR Part 226

Accounting, Aged, Day care, Food
assistance programs, Grant programs,
Grant programs-health, Indians,
Individuals with disabilities, Infants
and children, Intergovernmental
relations, Loan programs, Reporting and
recordkeeping requirements, Surplus
agricultural commodities.

Accordingly, 7 CFR parts 210 and 226
are corrected by the following
amendments:

PART 210—NATIONAL SCHOOL
LUNCH PROGRAM

1. The authority citation for 7 CFR
part 210 continues to read as follows:

Authority: 42 U.S.C. 1751-1760, 1779.

2.In §210.10, amend the Lunch
Pattern for Infants table in paragraph
(0)(2) by removing the word
“tablespoons” before the words “of
cottage cheese” in column 4 and adding
the word “ounces” in its place.

PART 226—CHILD AND ADULT CARE
FOOD PROGRAM

1. The authority citation for 7 CFR
part 226 continues to read as follows:

Authority: Sections 9, 11, 14, 16 and 17,
National School Lunch Act, as amended (42
U.S.C. 1758, 1759a, 1762a, 1765 and 1766).

2.In §226.20:

a. Amend the Child Care Infant Meal
Pattern table in paragraph (b)(4) by
removing the word “Tbsp.”” before the
words “Cottage cheese” in column 4
and adding the word “ounces” in its
place;

b. Amend the table in paragraph (c)(3)
by removing the words ‘1 cup.” from
the first line of column 5 and adding the
word “None.” in its place;

c. Amend the table in paragraph (c)(4)
by revising the entries for “Lean meat or
poultry or fish® or”, ““Alternate protein
products? or”’, and “Cheese or” under
the “Meat and Meat Alternates” heading
to read as follows:

§226.20 Requirements for meals.
* * * * *
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Food components ® Age 1 and 2 Age 3 through 5 Age 6 through 122 Adult participants
* * * * * * *
Meat and Meat Alternates:
Lean meat or poultry or fish® or .......ccccoeeviiiiiennn. Y2 ounce ............... Y2 ounce ............... 1lounce ....cooeeneeee. 1 ounce
Alternate protein productS? OF .........cccceeeveviviiiiienineenns Y2 ounce ............... Y2 ounce ............... 1 ounce ................. 1 ounce
CREESE OF ..ot Y2 ounce ............... Y2 ounce ............... 1lounce ....cooeeneeee. 1 ounce
* * * * * * *

1For purposes of the requirements outlined in this subsection, a cup means a standard measuring cup.

2Children age 12 and up may be served adult size portions based on the greater food needs of older boys and girls, but shall be served not
less than the minimum quantities specified in this section for children age 6 up to 12.

* * * * *

6 Edible portions must be served.

7Must meet the requirements in Appendix A of this part.
* * * * *

Dated: December 7, 2001.
George A. Braley,

Acting Administrator, Food and Nutrition
Service.

[FR Doc. 01-31161 Filed 12—19-01; 8:45 am]
BILLING CODE 3410-30-U

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Parts 71 and 85

[Docket No. 98-023-2]

RIN 0579-AB28

Interstate Movement of Swine Within a
Production System

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Final rule.

SUMMARY: We are amending the
regulations to establish an alternative to
the current requirements for moving
swine interstate. Under this alternative,
persons may move swine interstate
without meeting individual swine
identification and certain other
requirements if they move the swine
within a single swine production
system, and if each swine production
system signs an agreement with the
Animal and Plant Health Inspection
Service and involved State governments
to monitor the health of animals moving
within the swine production system and
to facilitate traceback of these animals if
necessary. This action will facilitate the
interstate movement of swine while
continuing to provide protection against
the interstate spread of swine diseases.
This action will affect persons engaged
in swine production who regularly
move swine interstate in their business
operations.

EFFECTIVE DATE: January 22, 2002.

FOR FURTHER INFORMATION CONTACT: Dr.
Arnold Taft, Senior Staff Veterinarian,

National Animal Health Programs, VS,
APHIS, 4700 River Road Unit 43,
Riverdale, MD 20737-1231; (301) 734—
4916.

SUPPLEMENTARY INFORMATION:
Background

The regulations in subchapter C of
chapter [, title 9, Code of Federal
Regulations, govern the interstate
movement of animals to prevent the
dissemination of livestock and poultry
diseases in the United States. Parts 71
and 85 (referred to below as the
regulations) are included in subchapter
C. Part 71 relates to the interstate
movement of animals, poultry, and
animal products, and includes animal
identification requirements for swine
moving interstate. Part 85 imposes
requirements to control the spread of
pseudorabies and includes certificate
and other requirements for the interstate
movement of swine.

On September 21, 2000, we published
in the Federal Register (65 FR 57106—
57113, Docket No. 98—-023-1) a proposal
to amend the regulations by establishing
an alternative to the current
requirements for moving swine
interstate.

With some exceptions, parts 71 and
85 require swine moving interstate to be
individually identified. As we
explained in our September 2000
proposed rule, these regulations were
written when swine (other than valued
breeding stock) were generally moved
interstate only when a change in
ownership occurred, usually when they
were shipped to slaughter. However,
today swine move interstate while they
are raised for slaughter or breeding
under a swine production system, and
while they remain under the control of
a single owner or group of contractually
related owners.

In order to better accommodate this
new model of swine production, we
proposed alternative requirements. As
proposed, producers could move swine

interstate under our alternative
procedures if they meet the following
requirements:

» The producers have a written swine
production health plan (SPHP) signed
by the producer(s), the accredited
veterinarian(s) for the premises, the
Animal and Plant Health Inspection
Service (APHIS), and the States in
which the producers in the swine
production system have premises.

* One or more accredited
veterinarians identified in the SPHP
will regularly visit each premises in the
swine production system to inspect and
test swine and will continually monitor
the health of the swine in the swine
production system. Swine may only be
moved interstate if they have been
found free from signs of any
communicable disease during the most
recent inspection of the premises by the
swine production system accredited
veterinarian(s).

¢ The SPHP describes a records
system maintained by the producers to
document the health status of the swine.

* Prior to each interstate movement of
swine between premises within a swine
production system, an interstate swine
movement report must be sent to
APHIS, the accredited veterinarian for
the premises, and the sending and
receiving States. That report must
document the number, type, and health
status of the swine being moved. Each
of these requirements was discussed in
detail in our proposal.

We solicited comments concerning
our proposal for 60 days ending
November 20, 2000. We received nine
comments by that date. They were from
representatives of State governments,
veterinarians, and pork producers and
pork producer organizations. They are
discussed below by topic.
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Contractual Versus Ownership
Relationships in Swine Production
Systems

One commenter addressed proposed
§71.19(h)(1), which states that “swine
may be moved interstate only to another
premises owned and operated by the
same swine production system.” This
commenter stated that this language
should be broad enough to allow
movements where one producer does
not necessarily own and operate both
sites, but there is a contractual
relationship between two producers,
which could include a change in
ownership of the animals.

We agree, and have changed the
language in § 71.19(h)(1) to read “swine
may be moved interstate only to another
premises identified in a valid swine
production health plan for the swine
production system.” This language is
also more consistent with the definition
of swine production system, which
reads “A swine production enterprise
that consists of multiple sites of
production, e.g., sow herds, nursery
herds, and growing or finishing herds,
that are connected by ownership or
contractual relationships, between
which swine move while remaining
under the control of a single owner or
a group of contractually connected
owners.”

Certificates

One commenter noted that the
preamble of the proposed rule referred
to a “health certificate,” and stated that
““a more accurate term is ’certificate of
veterinary inspection’ because the
Federal or accredited veterinarian is not
certifying the health status of the
animals, but instead is certifying that
animals were inspected and found to
comply with the statements contained
in the certificate.”

We are not making any change to the
regulatory text of the rule in response to
this comment, although we have
changed the preamble of this final rule
so that it no longer refers to “health
certificates.” We agree that the preamble
of the proposed rule incorrectly referred
to certificates as “‘health certificates,” a
term that is not used anywhere in the
regulations we are amending. Part 85
defines the term “certificate,” and we
believe this definition is consistent with
the concerns of the commenter. We are
not changing the defined term from
“certificate” to “certificate of veterinary
inspection” because that could cause
even more confusion. Statements in
certificates are not limited to facts that
could be disclosed directly by
veterinary inspection, but also include
such items as the identities of the

consignor and consignee, the purpose of
the movement, and the points of origin
and destination.

APHIS Participation

Several commenters stated that
APHIS need not sign SPHP’s or be
notified if an SPHP is cancelled, and
should not be empowered to cancel an
SPHP. We are not making any changes
based on these comments.

APHIS is ultimately responsible for
ensuring that swine diseases are not
spread interstate. We need to ensure
that individual SPHP’s meet our
requirements. We also need to be aware
of possible and actual interstate
movements. With this information, we
can monitor the effectiveness of the
program and be prepared to take action
if it appears there is a disease risk.
Requiring that we sign each SPHP and
be notified if an SPHP is cancelled is
minimally burdensome and effectively
and unobtrusively keeps us informed.

We also believe it is necessary that we
have the authority to cancel an SPHP to
respond to changing circumstances. For
example, as explained in our proposal,
we would cancel an SPHP if
participants persistently violated the
terms of the agreement or our
regulations.

Who Must Sign an SPHP and Be
Inspected?

Some commenters stated that not all
participants in a swine production
system are involved in sending or
receiving swine interstate, yet the
proposed rule would require all
participants to sign the SPHP. In
addition, the proposed rule would
require all participating premises and
swine to be inspected by an accredited
veterinarian. They suggested that only
participants who are actually involved
in moving swine interstate be required
to sign the SPHP, and that only
premises and swine that participate in
interstate movement should be subject
to veterinary inspection under the
SPHP. We agree and have made those
changes in this final rule. Specifically,
the definition of swine production
health plan in § 71.1 would now state
that the SPHP must be signed by “an
official of each swine production system
identified in the plan,” and that the
plan must provide for inspection of “all
premises that are part of the swine
production system and that receive or
send swine in interstate commerce.”
Note that while these changes narrow
the coverage of the SPHP, they do not
reduce our overall authority to inspect
any swine moving in interstate
commerce at any time, or to take
enforcement action against any person

who moves swine interstate in violation
of our regulations, whether or not that
person is a signatory to an SPHP.

Regular and Routine Shipments

Some commenters suggested that we
change the proposed definition of swine
production system to add a requirement
that this term include only businesses
that regularly and routinely move swine
between their premises. We are not
making any changes based on this
comment for several reasons. First, the
commenters did not indicate what they
meant by “regularly and routinely.”
Second, although we understand that
producers might not want to take
advantage of our proposed alternative
identification system if they participate
in few or infrequent interstate swine
shipments, we believe that is a decision
best made by producers. The number
and regularity of shipments is irrelevant
to the purpose of our proposed program,
which is to offer producers an
alternative identification system that is
less burdensome.

Recordkeeping and Access to Records

Several commenters addressed our
proposed recordkeeping requirements or
requirements concerning access to
records.

Some commenters objected to our
proposed requirement in the definition
of swine production health plan in
§ 71.1 that the SPHP ‘“describe the
recordkeeping system of the swine
production system.” We are not making
any changes based on this comment. We
believe this is a reasonable requirement.
If a description is included in the SPHP,
we can tell at the time we review the
SPHP whether the recordkeeping system
is adequate to allow us to trace the
movements of animals.

Commenters also objected to our
proposed requirement in § 71.19(h)(6)
that participants maintain records
adequate to ‘““trace any animal on the
premises back to its earlier premises and
its herd of origin.” We agree that such
extensive records are unnecessary and
are removing the phrase “and its herd
of origin” from § 71.19(h)(6). Records
that identify the earlier premises are
adequate, because if we need to trace an
animal farther back, we can use records
maintained by previous owners.

Commenters also stated that APHIS
and State representatives should have
access to records only “for cause.” “For
cause” implies that there has been a
violation of the regulations.

However, in most cases, we need to
examine records simply to ensure that
the program is working properly. Under
§ 71.19(h)(7), participants must allow
access to records ‘“‘upon request.” In
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most cases this means participants will
receive advance notice. We believe this
is fair to participants, while giving
APHIS and State officials adequate
access.

Preemption

In accordance with Executive Order
12988, we included a statement in our
proposed rule giving notice that any
State and local laws and regulations in
conflict with the proposed provisions
would be preempted if the proposal is
adopted. A number of commenters
stated that including such a statement in
the rulemaking was harmful to State-
Federal cooperative efforts. Other
commenters expressed concern that the
statement meant that a State could not
require any conditions for movement of
animals into the State over and above
the Federal requirements. Two
comments from States specifically
questioned whether Federal preemption
would preclude States from requiring
that persons moving swine into their
States must first obtain an ‘“‘import
permit” from the State, authorizing
movement of the animals and
documenting that Federal and State
movement requirements are met prior to
movement of the animals.

Under Executive Order 12988, a
Federal agency that proposes a
regulation is required, among other
things, to specify in clear language the
preemptive effect it believes will be
given to its regulations. The presence or
absence of the statement does not
change the legal effect of the regulation,
and, therefore, should not be harmful to
State-Federal cooperation. The actual
effect of the regulation on the specific
questions presented would have to be
determined in an appropriate legal
proceeding.

In the case of State-issued “import
permits,” commenters stated that they
are needed for several reasons:

» To assign a permit number that is
associated with each movement of
animals and that can be tracked in State
records systems;

* To document that movements
comply with State as well as Federal
requirements;

» To give States a means to respond
quickly to new or reemerging animal
health concerns by denying a permit to
stop movement of problematic animals;
and

» To ensure that receiving States have
timely notice of animals moving into
their State.

We believe that the procedures in this
rule, especially use of the swine
production health plan, allow States to
retain all these capabilities without
issuing separate permits for each

movement of animals. It is already
common State practice to issue long-
term permits for swine movements
within a State, and to allow multiple
groups of animals to move at different
times under the same permit. In this
regard, the SPHP serves the same
function for interstates movements as
such a State permit.

States currently can respond to
animal health concerns by denying or
canceling a permit to stop intrastate
movements of animals. Under this rule,
States may achieve the same effect by
withdrawing from a SPHP. However,
animals already in transit are a special
problem even under systems where
States issue individual permits.

With regard to ensuring that States
have timely notice of animal
movements, we do not believe that the
individual permit system accomplishes
this any better than the interstate swine
movement report employed by this rule.

Interstate Swine Movement Report
(ISMR)

Commenters raised two issues
concerning the proposed ISMR. One
was whether the form and transmissions
could be electronic; the other was
whether the forms could be transmitted
less frequently than proposed. In
§71.19(h)(4), our proposal stated that
both we and State authorities must be
notified prior to each interstate
movement of swine.

We have no objections to SPHP
participants using electronic forms and
transmitting them electronically. In fact,
we encourage this. If SPHP participants
want to communicate electronically,
they should provide for that in their
agreement. This will ensure that all
participants are prepared to send and
receive ISMR’s electronically. We have
amended the definition of interstate
swine movement report in § 71.1 in this
final rule to clarify that electronic forms
and transmission are acceptable for
notification prior to each interstate
movement of swine.

As noted above, our proposal stated
that APHIS must receive an ISMR prior
to each interstate movement of swine.
Commenters are correct that this could
result in many notices on a daily basis
for large production systems. We agree
that this many notices is unnecessary,
especially as many States routinely
forward this information to us.
Therefore, in this final rule we have
removed the requirement for an ISMR
prior to each interstate movement from
§71.19(h)(4). However, it is necessary
for us to be generally informed of the
number and locations of animals
moving interstate. We need this
information so we can monitor the

success of the program and compliance
with our regulations. Therefore, we have
added to § 71.19(h)(8) of this final rule

a requirement that swine production
systems send us a written, monthly
summary of interstate swine movements
under the SPHP.

Pseudorabies Status of Swine

Commenters suggested that it is
unnecessary that each ISMR specifically
include the pseudorabies status of swine
moving interstate under an SPHP
because pseudorabies will be eradicated
from the U.S. swine population in the
next few months. Commenters
suggested that the ISMR instead include
the health status of the swine for
diseases of regulatory importance. These
diseases, which would include
pseudorabies until that disease is
eradicated, would have to be specified
in the SPHP. We agree with this
suggestion and have made this change
in the definition of interstate swine
movement report in § 71.1 of this final
rule.

Inspections

The definition of swine production
health plan in § 71.1 of our proposal
provided that swine premises be
inspected by an accredited veterinarian
at least once every 30 days. Some
commenters requested that we reduce
the frequency. We are not making any
change based on these comments.
Reducing the frequency would put
accredited veterinarians in violation of
our accreditation standards in 9 CFR
161.3(a). Under these standards,
accredited veterinarians must complete
certificates of inspection based on
veterinary inspection. An accredited
veterinarian may not issue any
certificate or other document “which
reflects the results of any inspection,
test, [etc.]” unless he or she has
personally inspected the animal not
more than 10 days prior to issuing the
certificate or other document. Following
the initial and subsequent inspections of
a herd or flock that is in a regular health
maintenance program, an accredited
veterinarian may issue any certificate or
other document if not more than 30
days have passed since he or she
personally inspected the animal.
Commingling Swine

Commenters objected to the proposed
requirement in § 71.19 that “‘receiving
premises must not commingle swine
received from different premises in a
manner that prevents identification of
the premises that sent the swine or
groups of swine.” The commenters
interpreted this to mean that we
proposed to prohibit all commingling.



Federal Register/Vol. 66,

No. 245/ Thursday, December 20, 2001/Rules and Regulations

65601

This is incorrect. We are only
prohibiting commingling if it is done in
a way that makes it impossible for us to
identify the source of individual swine.
We believe the proposed regulations are
clear, and we are not making any
changes based on this comment.

Size of Participating Swine Production
Systems

One commenter noted that while the
proposal provided that swine producers
of any size could use the proposed
alternative procedures, the bulk of the
proposal’s discussion emphasized
benefits for the largest producers. This
commenter stated that it is important to
point out that the usefulness of the
proposed system for identification and
movement is not related to the size of
the operation, rather it is related to the
producer’s production scheme. We
agree, and have revised the economic
analysis in this proposed rule to point
out that the new procedures can benefit
any producer who uses a multi-State
approach to swine production.

Complexity of the Proposed System

One commenter stated that the
proposed system has grown too
complex, and involves more persons in
swine movement than is necessary.

We have made no change based on
this comment. The changes are all based
on the need to ensure that the system
operates effectively and contains
sufficient safeguards to prevent the
spread of communicable diseases. We
believe that the detailed requirements
for agreements and recordkeeping will
enhance enforcement and monitoring of
the system.

Therefore, for the reasons given in the
proposed rule and in this document, we
are adopting the proposed rule as a final
rule with the changes discussed in this
document.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. The rule has
been determined to be significant for the
purposes of Executive Order 12866 and,
therefore, has been reviewed by the
Office of Management and Budget. The
economic analysis prepared for this rule
is set out below. It includes both a cost-
benefit analysis as required by
Executive Order 12866 and an analysis
of the economic effects on small entities
as required by the Regulatory Flexibility
Act.

This rule will offer an alternative to
the current requirements for moving

certain swine interstate.! Under the
rule, producers within a single
production system (e.g., owners of sow
farms, nurseries, and growing or
finishing operations) could move swine
interstate without meeting the current
identification and certification
requirements if an official of the swine
production system signs a swine health
production plan with APHIS and the
sending and receiving States, and if
each premises: (1) Has an accredited
veterinarian visit the individual
premises at least once every 30 days to
assess and document the general health
of the animals; (2) maintains a
recordkeeping system adequate to
enable APHIS or State inspectors to
trace an animal back to its earlier
premises; and (3) notifies the accredited
veterinarian and State regulatory
officials in the States of origin and
destination when swine are ready to be
moved interstate. The rule will not
mandate a specific type of
recordkeeping system; those in the
production system will be free to choose
their own system of records, as long as
APHIS determines that the system meets
the requirements of § 71.19(h)(6) and
effectively documents animal health
and allows for animal traceback. The
formal written agreement will have to be
approved and signed by the producers
moving swine interstate under the
system, APHIS, and the relevant States.

The primary economic benefits to
producers will be that they avoid the
costs of individually identifying animals
and obtaining a certificate for each
shipment. Recordkeeping costs under
the current requirements and under this
alternative should be comparable,
although some different records (copies
of SPHP’s and ISMR’s) would be
maintained under this final rule.

The rule will benefit U.S. swine
producers who move their animals
interstate within a single production
system. Currently, such systems are
used by most of the largest producers,
although many medium and small
producers also employ multi-State
production. Producers who already
move their animals interstate during
production will be able to realize the
benefits of this rule with little or no
additional cost, since many have most
of the major elements of the new
recordkeeping system (i.e., records
indicating the source and disposition of
swine and identifying which swine are
grouped together) already in place.

1The rule will not apply to swine moving in
slaughter channels; those animals will have to
continue to meet the current requirements for
individual identification and certification, as
applicable.

As an example of the potential cost
savings for producers from not having to
individually identify animals, we
estimate that the material cost for each
identification eartag is about 5 cents and
that it takes 1 person 1 hour to attach
about 250 eartags. For a large producer
who moves 1 million swine interstate
each year with an eartag, the annual
savings if the producer no longer uses
eartags would be about $50,000 in
materials and about $40,000 in labor
(assuming a labor rate of $10/hr.).
Certificates are typically issued on a
per-shipment basis, with one certificate
issued for all swine in a truckload. For
a producer who moves 1 million swine
interstate each year, the annual cost of
obtaining certificates is about $140,000
(assuming 250 swine per shipment and
a veterinarian fee of $35 per shipment).2
Under the rule, individual identification
and certificates will be replaced by the
records kept in accordance with the
regulations and the ISMR’s issued for
interstate movements attesting that the
swine were found healthy by an
accredited veterinarian within the 30
days preceding the interstate movement.

The requirement in the regulations
that an accredited veterinarian must
visit the premises at least once every 30
days to assess the general health of the
animals should not constitute an
additional burden for producers, since
most are already visited by a
veterinarian on that basis as part of a
regular health maintenance program.

As indicated above, this rule will
eliminate the need for producers to
obtain certificates from accredited
veterinarians on an individual shipment
basis. This is not expected to have a
negative impact on the accredited
veterinarian’s income because most
accredited veterinarians generate little
or no income from issuing certificates,
charging either a nominal fee or no fee
at all, especially when they are dealing
with producers for whom they provide
services on a regular, routine basis. This
change should allow them to make more
productive use of their time by allowing
them to schedule regular health
maintenance visits to a facility, rather
than visiting when called, possibly at
inconvenient times, to issue certificates
just prior to movement. This change
should also give producers more

2Producers, especially the larger ones, typically
obtain certificates from accredited veterinarians
who are unaffiliated with APHIS or the State
agricultural agencies. The veterinarian fee of $35 is
an estimate based on telephone consultation with
several accredited veterinarians; such fees can vary
depending on individual circumstances. In some
cases, veterinarians charge no fee for issuing a
certificate, especially when they are dealing with
producers for whom they provide services on a
regular, routine basis.
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flexibility in scheduling movements of
swine.

Effects on Small Entities

The rule will primarily benefit U.S.
swine producers who move their
animals interstate within a single
production system. Currently, such
systems are used primarily by the
producers who do not appear to be
small in size by U.S. Small Business
Administration (SBA) criteria. The SBA
considers a hog farm or feedlot small if
its annual receipts are $0.5 million or
less. We estimate that, of the 114,380
hog and pig operations in the United
States, no more than about 4 percent (or
4,575) currently participate in multi-
State production systems and, of those
that do participate, most rank among the
industry’s largest producers.3 Census
data from the National Agricultural
Statistics Service (NASS) indicate that,
in 1997, the per-farm average value of
pigs and hogs sold for the top 4 percent
of U.S. farms was in excess of $0.5
million.# NASS’ data suggest, therefore,
that many of the producers that
currently participate in interstate
production systems are not small by
SBA standards.

The rule may encourage more small
producer participation in the future,
since it will provide them with an
economic incentive to network together
into one production system. For some
small producers, especially those
operating on thin profit margins, this
opportunity to reduce costs via
production networks could make the
difference between economic viability
and insolvency. At this time, however,
there is no basis to conclude that the
number of small producers who might
form networks in the future will be
substantial.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

3 Source: Agricultural Statistics, 1999. The hog
and pig operation count is as of December 1, 1998.

4 See 1997 Census of Agriculture, vol. 1, Part 51,
United States. As used here, the word “top” refers
to those farms with the highest number of animals
sold.

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule: (1) Preempts
all State and local laws and regulations
that are in conflict with this rule; (2) has
no retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Executive Order 13132

Executive Order 13132, “Federalism,”
requires that Agencies assess the
federalism implications of their policies
that have federalism implications, i.e.,
agency statements and actions that have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. This final rule
does not have substantial direct effects
in these areas, and therefore does not
require assessment of federalism
implications under Executive Order
13132.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.), the information collection or
recordkeeping requirements included in
this rule have been approved by the
Office of Management and Budget
(OMB) under OMB control number
0579-0161.

In this final rule we have reduced the
information collection and
recordkeeping requirements contained
in the proposed rule. We have added
provisions to allow participants to
maintain and submit Interstate Swine
Movement Reports electronically, rather
than by paper copy. We have also
removed the requirement that producers
submit an ISMR prior to each interstate
movement, and have substituted a less
burdensome requirement that swine
production systems send us a written,
monthly summary of interstate swine
movements under the SPHP.

List of Subjects

9 CFR Part 71

Animal diseases, Livestock, Poultry
and poultry products, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

9 CFR Part 85

Animal diseases, Livestock,
Quarantine, Reporting and
recordkeeping requirements,
Transportation.

Accordingly, we are amending 9 CFR
parts 71 and 85 as follows:

PART 71—GENERAL PROVISIONS

1. The authority citation for part 71
continues to read as follows:

Authority: 21 U.S.C. 111-113, 114a, 114a—
1,115-117, 120-126, 134b, and 134f; 7 CFR
2.22,2.80, and 371.4.

2.In § 71.1, definitions of interstate
swine movement report, swine
production health plan, swine
production system, swine production
system accredited veterinarian are
added in alphabetical order to read as
follows:

8§71.1 Definitions.

* * * * *

Interstate swine movement report. A
paper or electronic document signed by
a producer moving swine giving notice
that a group of animals is being moved
across State lines in a swine production
system. This document must contain the
name of the swine production system;
the name, location, and premises
identification number of the premises
from which the swine are to be moved;
the name, location, and premises
identification number of the premises to
which the swine are to be moved; the
date of movement; and the number, age,
and type of swine to be moved. This
document must also contain a
description of any individual or group
identification associated with the swine,
the name of the swine production
system accredited veterinarian(s), the
health status of the herd from which the
swine are to be moved, including any
disease of regulatory concern to APHIS
or to the States involved, and an
accurate statement that swine on the
premises from which the swine are to be
moved have been inspected by the
swine production system accredited
veterinarian(s) within 30 days prior to
the interstate movement and consistent
with the dates specified by the
premises’ swine production health plan
and found free from signs of

communicable disease.
* * * * *

Swine production health plan. A
written agreement developed for a
swine production system designed to
maintain the health of the swine and
detect signs of communicable disease.

The plan must identify all premises
that are part of the swine production
system and that receive or send swine
in interstate commerce and must
provide for regular inspections of all
identified premises and swine on the
premises, at intervals no greater than 30
days, by the swine production system
accredited veterinarian(s). The plan
must also describe the recordkeeping
system of the swine production system.
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The plan will not be valid unless it is
signed by an official of each swine
production system identified in the
plan, the swine production system
accredited veterinarian(s), an APHIS
representative, and the State animal
health official from each State in which
the swine production system has
premises. In the plan, the swine
production system must acknowledge
that it has been informed of and has
notified the managers of all its premises
listed in the plan that any failure of the
participants in the swine production
system to abide by the provisions of the
plan and the applicable provisions of
this part and part 85 of this chapter
constitutes a basis for the cancellation of
the swine production health plan, as
well as other administrative or criminal
sanctions, as appropriate.

Swine production system. A swine
production enterprise that consists of
multiple sites of production; i.e., sow
herds, nursery herds, and growing or
finishing herds, but not including
slaughter plants or livestock markets,
that are connected by ownership or
contractual relationships, between
which swine move while remaining
under the control of a single owner or
a group of contractually connected
owners.

Swine production system accredited
veterinarian. An accredited veterinarian
who is named in a swine production
health plan for a premises within a
swine production system and who
performs inspection of such premises
and animals and other duties related to
the movement of swine in a swine

production system.
* * * * *

3. Section 71.19 is amended as
follows:

a. In paragraph (a)(1), introductory
text, by removing the words ‘““paragraph
(c)” and adding in their place the words
“paragraphs (c) and (h)”.

b. By adding new paragraphs (h) and
().

§71.19 Identification of swine in interstate
commerce.
* * * * *

(h) Swine moving interstate within a
swine production system. Swine moving
within a swine production system to
other than slaughter or a livestock
market are not required to be
individually identified when moved in
interstate commerce under the following
conditions:

(1) The swine may be moved
interstate only to another premises
identified in a valid swine production
health plan for that swine production
system.

(2) The swine production system must
operate under a valid swine production
health plan, in which both the sending
and receiving States have agreed to
allow the movement.

(3) The swine must have been found
free from signs of any communicable
disease during the most recent
inspection of the premises by the swine
production system accredited
veterinarian(s) within 30 days prior to
movement.

(4) Prior to the movement of any
swine, the producer(s) moving swine
must deliver the required interstate
swine movement report to the following
individuals identified in the swine
production health plan:

(i) The swine production system
accredited veterinarian for the premises
from which the swine are to be moved,
and

(ii) The State animal health officials
for the sending and receiving States, and
any other State employees designated by
the State animal health officials.

(5) The receiving premises must not
commingle swine received from
different premises in a manner that
prevents identification of the premises
that sent the swine or groups of swine.
This may be achieved by use of
permanent premises or individual
identification marks on animals, by
keeping groups of animals received from
one premises physically separate from
animals received from other premises,
or by any other effective means.

(6) Each premises must maintain, for
3 years after their date of creation,
records that will allow an APHIS
representative or State animal health
official to trace any animal on the
premises back to its previous premises,
and must maintain copies of each swine
production health plan signed by the
producer, all interstate swine movement
reports issued by the producer, and all
reports the swine production system
accredited veterinarian(s) issue
documenting the health status of the
swine on the premises.

(7) Each premises must allow APHIS
representatives and State animal health
officials access to the premises upon
request to inspect animals and review
records.

(8) Once a month, each swine
production system must send APHIS a
written summary based on the interstate
swine movement report data that shows
how many animals were moved in the
past month, the premises from which
they were moved, and the premises to
which they were moved.

(i) Cancellation of and withdrawal
from a swine production health plan.
The following procedures apply to

cancellation of, or withdrawal from, a
swine production health plan:

(1) A State animal health official may
cancel his or her State’s participation in
a swine production health plan by
giving written notice to all swine
producers, APHIS representatives,
accredited veterinarians, and other State
animal health officials listed in the plan.
Withdrawal shall be effective upon the
date specified by the State animal health
official in the notice, but for shipments
in transit, withdrawal shall become
effective 7 days after the date of such
notice. Upon withdrawal of a State, the
swine production health plan may
continue to operate among the other
States and parties signatory to the plan.

(2) A swine production system may
withdraw one or more of its premises
from participation in the plan upon
giving written notice to the
Administrator, the accredited
veterinarian(s), all swine producers
listed in the plan, and State animal
health officials listed in the plan.
Withdrawal shall be effective upon the
date specified by the swine production
system in the written notice, but for
shipments in transit, withdrawal shall
become effective 7 days after the date of
such notice.

(3) The Administrator may cancel a
swine production health plan by giving
written notice to all swine producers,
accredited veterinarians, and State
animal health officials listed in the plan.
The Administrator shall cancel a swine
production health plan after
determining that swine movements
within the swine production system
have occurred that were not in
compliance with the swine production
health plan or with other requirements
of this chapter. Before a swine health
production plan is canceled, an APHIS
representative will inform a
representative of the swine production
system of the reasons for the proposed
cancellation. The swine production
system may appeal the proposed
cancellation in writing to the
Administrator within 10 days after
being informed of the reasons for the
proposed cancellation. The appeal must
include all of the facts and reasons upon
which the swine production system
relies to show that the reasons for the
proposed cancellation are incorrect or
do not support the cancellation. The
Administrator will grant or deny the
appeal in writing as promptly as
circumstances permit, stating the reason
for his or her decision. If there is a
conflict as to any material fact, a hearing
will be held to resolve the conflict.
Rules of practice concerning the hearing
will be adopted by the Administrator.
However, cancellation of the disputed
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swine production health plan shall
become effective pending final
determination in the proceeding if the
Administrator determines that such
action is necessary to protect the
public’s health, interest, or safety. Such
cancellation shall become effective
upon oral or written notification,
whichever is earlier, to the swine
production system representative. In the
event of oral notification, written
confirmation shall be given as promptly
as circumstances allow. This
cancellation shall continue in effect
pending the completion of the
proceeding, and any judicial review
thereof, unless otherwise ordered by the
Administrator.

PART 85—PSEUDORABIES

4. The authority citation for part 85
continues to read as follows:

Authority: 21 U.S.C. 111-113, 115, 117,
120, 121, 123—126, 134b, and 134f; 7 CFR
2.22, 2.80, and 371.4.

§85.7 [Amended]

5. Section 85.7 is amended as follows:

a. In paragraph (b)(3)(i), by removing
the phrase “The swine” and adding in
its place the phrase ‘“Unless the swine
are moving interstate in a swine
production system in compliance with
§ 71.19(h) of this chapter, the swine”.

b. In paragraph (b)(3)(ii), by removing
the phrase “The swine are accompanied
by a certificate” and adding in its place
the phrase ‘“Unless the swine are
moving interstate in a swine production
system in compliance with § 71.19(h) of
this chapter, the swine are accompanied
by a certificate”.

c. In paragraph (c)(1), by removing the
phrase “The swine are accompanied by
a certificate” and adding in its place the
phrase “Unless the swine are moving
interstate in a swine production system
in compliance with § 71.19(h) of this
chapter, the swine are accompanied by
a certificate”.

6. Section 85.8 is amended by
removing the period at the end of
paragraph (a)(3) and adding in its place
“; or”’; and by adding a new paragraph
(a)(4) to read as follows:

§85.8 Interstate movement of swine from
a qualified negative gene-altered vaccinated
herd.

(a)*‘k*

(4) The swine are moved interstate in
a swine production system in
compliance with § 71.19(h) of this
chapter.

* * * * *

Done in Washington, DC, this 14th day of
December 2001.

Bill Hawks,

Under Secretary for Marketing and Regulatory
Programs.

[FR Doc. 01-31355 Filed 12—19-01; 8:45 am)]
BILLING CODE 3410-34-U

FEDERAL RESERVE SYSTEM

12 CFR Part 226
[Regulation Z; Docket No. R—1090]

Truth in Lending

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule.

SUMMARY: The Board is adopting
amendments to the provisions of
Regulation Z (Truth in Lending) that
implement the Home Ownership and
Equity Protection Act (HOEPA). HOEPA
was enacted in 1994, in response to
evidence of abusive lending practices in
the home-equity lending market.
HOEPA imposes additional disclosure
requirements and substantive
limitations (for example, restricting
short-term balloon notes) on home-
equity loans bearing rates or fees above
a certain percentage or amount. The
Board’s amendments to Regulation Z
broaden the scope of mortgage loans
subject to HOEPA by adjusting the price
triggers used to determine coverage
under the act. The rate-based trigger is
lowered by two percentage points for
first-lien mortgage loans, with no
change for subordinate-lien loans. The
fee-based trigger is revised to include
the cost of optional credit insurance and
similar debt protection products paid at
closing. The amendments restrict
certain acts and practices in connection
with home-secured loans. For example,
creditors may not engage in repeated
refinancings of their HOEPA loans over
a short time period when the
transactions are not in the borrower’s
interest. The amendments also
strengthen HOEPA's prohibition against
extending credit without regard to
consumers’ repayment ability, and
enhance disclosures received by
consumers before closing for HOEPA-
covered loans.

DATES: The rule is effective December
20, 2001; compliance is mandatory as of
October 1, 2002.

FOR FURTHER INFORMATION CONTACT:
Minh-Duc T. Le, Attorney, Daniel G.
Lonergan, Counsel, or Jane E. Ahrens,
Senior Counsel, Division of Consumer
and Community Affairs, at (202) 452—
3667 or 452—2412; for users of

Telecommunications Device for the Deaf
(“TDD”) only, contact (202) 263—4869.
SUPPLEMENTARY INFORMATION:

I. Background

Since the mid-1990s, the subprime
mortgage market has grown
substantially, providing access to credit
to borrowers with less-than-perfect
credit histories and to other borrowers
who are not served by prime lenders.
With this increase in subprime lending
there has also been an increase in
reports of “‘predatory lending.” The
term “‘predatory lending”” encompasses
a variety of practices. In general, the
term is used to refer to abusive lending
practices involving fraud, deception, or
unfairness. Some abusive practices are
clearly unlawful, but others involve
loan terms that are legitimate in many
instances and abusive in others, and
thus are difficult to regulate. Loan terms
that may benefit some borrowers, such
as balloon payments, may harm other
borrowers, particularly if they are not
fully aware of the consequences. The
reports of predatory lending have
generally included one or more of the
following: (1) Making unaffordable
loans based on the borrower’s home
equity without regard to the borrower’s
ability to repay the obligation; (2)
inducing a borrower to refinance a loan
repeatedly, even though the refinancing
may not be in the borrower’s interest,
and charging high points and fees each
time the loan is refinanced, which
decreases the consumer’s equity in the
home; and (3) engaging in fraud or
deception to conceal the true nature of
the loan obligation from an
unsuspecting or unsophisticated
borrower—for example, “packing” loans
with credit insurance without a
consumer’s consent.

A. The Home Ownership and Equity
Protection Act

In response to anecdotal evidence
about abusive practices involving home-
secured loans with high rates or high
fees, in 1994 the Congress enacted the
Home Ownership and Equity Protection
Act (HOEPA), Pub. L. 103-325, 108 Stat.
2160, as an amendment to the Truth in
Lending Act (TILA), 15 U.S.C. 1601 et
seq. TILA is intended to promote the
informed use of consumer credit by
requiring disclosures about its terms
and cost. TILA requires creditors to
disclose the cost of credit as a dollar
amount (the “finance charge”) and as an
annual percentage rate (the “APR”).
Uniformity in creditors’ disclosures is
intended to assist consumers in
comparison shopping. TILA requires
additional disclosures for loans secured
by a consumer’s home and permits
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consumers to rescind certain
transactions that involve their principal
dwelling. TILA is implemented by the
Board’s Regulation Z, 12 CFR part 226.

HOEPA identifies a class of high-cost
mortgage loans through rate and fee
triggers, and it provides consumers
entering into these transactions with
special protections. HOEPA applies to
closed-end home-equity loans
(excluding home-purchase loans)
bearing rates or fees above a specified
percentage or amount. A loan is covered
by HOEPA if (1) the APR exceeds the
rate for Treasury securities with a
comparable maturity by more than 10
percentage points, or (2) the points and
fees paid by the consumer exceed the
greater of 8 percent of the loan amount
or $400. The $400 figure set in 1994 is
adjusted annually based on the
Consumer Price Index. The dollar figure
for 2001 is $465 and for 2002 is $480.
66 FR 57849, November 19, 2001.

HOEPA is implemented in § 226.32 of
the Board’s Regulation Z. HOEPA also
amended TILA to require additional
disclosures for reverse mortgages that
are contained in § 226.33 of Regulation
Z. For purposes of this notice of
rulemaking, however, the term
“HOEPA-covered loan” or “HOEPA
loan” refers only to mortgages covered
by § 226.32 that meet HOEPA'’s rate or
fee-based triggers.

Creditors offering HOEPA-covered
loans must give consumers an
abbreviated disclosure statement at least
three business days before the loan is
closed, in addition to the disclosures
generally required by TILA before or at
closing. The HOEPA disclosure informs
consumers that they are not obligated to
complete the transaction and could lose
their home if they take the loan and fail
to make payments. It includes a few key
items of cost information, including the
APR. In loans where consumers have
three business days after closing to
rescind the loan, the HOEPA disclosure
thus affords consumers a minimum of
six business days to consider accepting
key loan terms before receiving the loan
proceeds.

HOEPA restricts certain loan terms for
high-cost loans because they are
associated with abusive lending
practices. These terms include short-
term balloon notes, prepayment
penalties, non-amortizing payment
schedules, and higher interest rates
upon default. Creditors are prohibited
from engaging in a pattern or practice of
making HOEPA loans based on the
homeowner’s equity without regard to
the borrower’s ability to repay the loan.
Under HOEPA, assignees are generally
subject to all claims and defenses with
respect to a HOEPA loan that a

consumer could assert against the
creditor. HOEPA also authorizes the
Board to prohibit acts or practices in
connection with mortgage lending
under defined criteria.

B. Continued Concerns About Predatory
Lending Practices

Since the enactment of HOEPA in
1994, the volume of home-equity
lending has increased significantly in
the subprime mortgage market. Based on
data reported under the Home Mortgage
Disclosure Act (HMDA), 12 U.S.C. 2801
et seq., the number of nonpurchase-
money loans made by lenders that are
identified as engaging in subprime
lending increased about five-fold—from
138,000 in 1994 to roughly 658,000 in
2000. While such lending benefits
consumers by making credit available, it
also raises concerns that the increase in
the number of subprime loans brings a
corresponding increase in the number of
predatory loans.

In the past two years, various
initiatives to address predatory lending
have been undertaken. The Senate
Banking Committee held hearings in
July 2001 at which consumers and
representatives of industry and
consumer groups testified; the House
Banking Committee held hearings in
May 2000 at which the banking
regulators and others testified; and bills
have been introduced to address
predatory lending. Several states and
municipalities have enacted or are
considering legislation or regulations.
The Department of Housing and Urban
Development and the Department of
Treasury held a number of public
forums on predatory lending and issued
a report in June 2000. The report makes
recommendations to the Congress
regarding legislative action and to the
Board urging the use of its regulatory
authority to address predatory lending
practices. Fannie Mae and Freddie Mac
published guidelines last year to avoid
purchasing loans that are potentially
predatory; they are also making efforts
to develop consumers’ awareness of
their credit options.

The Board has conferred with its
Consumer Advisory Council and Board
staff have met with other industry
representatives and consumer advocates
on the issue of predatory lending. In
2000, the Board held hearings in
Charlotte, Boston, Chicago, and San
Francisco, to consider approaches the
Board might take in exercising its
regulatory authority under HOEPA. The
Board’s hearings focused on expanding
the scope of mortgage loans covered by
HOEPA, prohibiting specific acts or
practices, improving consumer
disclosures, and educating consumers.

Transcripts of the hearings can be
accessed on the Board’s Internet web
site at http://www.federalreserve.gov/
community.htm. In the notices
announcing the hearings, the Board also
solicited written comment on possible
revisions to Regulation Z’s HOEPA
rules. 65 FR 45547, July 24, 2000. The
Board received approximately 450
comment letters in response to the
notices, two-thirds of which were from
consumers generally encouraging Board
action to curb predatory lending.

C. The Board’s Proposed Rule to Amend
Regulation Z

The Board published a proposed rule
to amend Regulation Z in December
2000. 65 FR 81438, December 26, 2000.
The Board proposed to broaden the
scope of mortgage loans subject to
HOEPA by adjusting the price triggers
used to determine coverage under the
act; to prohibit certain acts and practices
in connection with home-secured loans
covered by HOEPA; to require increased
scrutiny on creditors’ practices to
document and verify income; and to
enhance disclosures received by
consumers before closing for HOEPA-
covered loans.

The Board received approximately
200 letters that specifically addressed
the proposed revisions and represented
the views of the mortgage lending
industry, credit insurance industry,
consumer and community development
groups, and government agencies. In
addition, the Board received
approximately 1,100 identical e-mail
comment letters from consumers
generally encouraging the Board to curb
predatory lending.

Most of the creditors and other
commenters involved in mortgage
lending opposed making more loans
subject to HOEPA. They believe that the
coverage of more loans would reduce
competition and the availability of
credit in the range of rates affected
because some lenders, as a matter of
policy, will not make HOEPA loans.
With regard to the new rules that would
apply to HOEPA loans, creditors wanted
more flexibility and compliance
guidance. Consumer representatives and
community development organizations
generally supported the proposal as a
step forward in addressing the problem
of predatory lending but believed
additional steps are needed to ensure
consumers are protected.

II. Summary of Final Rule

With some exceptions, the Board is
adopting the revisions substantially as
proposed to address predatory lending
and unfair practices in the home-equity
market. The revisions are adopted
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pursuant to the Board’s authority to
adjust the APR trigger and add
additional charges to the points and fees
trigger. See 15 U.S.C. 1602(aa).
Revisions are also issued pursuant to
the Board’s authority under HOEPA to
prohibit certain acts or practices (1)
affecting mortgage loans if the Board
finds the act or practice to be unfair,
deceptive, or designed to evade HOEPA,
or (2) affecting refinancings if the Board
finds the act or practice to be associated
with abusive lending or otherwise not in
the interest of the borrower. 15 U.S.C.
1639(1)(2). Revisions are also adopted
pursuant to section 105(a) of TILA to
effectuate the purposes of TILA, to
prevent circumvention or evasion, or to
facilitate compliance. 15 U.S.C. 1604(a).

The amendments (1) extend the scope
of mortgage loans subject to HOEPA'’s
protections, (2) restrict certain acts or
practices, (3) strengthen HOEPA’s
prohibition on loans based on
homeowners’ equity without regard to
repayment ability, and (4) enhance
HOEPA disclosures received by
consumers before closing, as follows.

The final rule adjusts the APR trigger
for first-lien mortgage loans, from 10
percentage points to 8 percentage points
above the rate for Treasury securities
having a comparable maturity, the
maximum amount that the Board may
lower the trigger. The APR trigger for
subordinate-lien loans remains at 10
percentage points. The fee-based trigger
is adjusted to include amounts paid at
closing for optional credit life, accident,
health, or loss-of-income insurance, and
other debt-protection products written
in connection with the credit
transaction.

The final rule also addresses some
“loan flipping” within the first year of
a HOEPA loan. Except in limited
circumstances, a creditor that has made
a HOEPA loan to a borrower is generally
prohibited for twelve months from
refinancing any HOEPA loan made to
that borrower into another HOEPA loan.
Assignees holding or servicing a HOEPA
loan are subject to similar restrictions.

To prevent the evasion of HOEPA,
which only covers closed-end loans, the
final rule prohibits a creditor from
wrongfully documenting such loans as
open-end credit. For example, a high-
cost mortgage may not be structured as
a home-secured line of credit if there is
no reasonable expectation that repeat
transactions will occur under a reusable
line of credit. To ensure that lenders do
not accelerate the payment of HOEPA
loans without cause, the final rule
prohibits a creditor from exercising
“due-on-demand” or call provisions in
a HOEPA loan, unless the clause is
exercised in connection with a

consumer’s default. A similar rule
applies to home-secured lines of credit
under Regulation Z.

The final rule seeks to strengthen
HOEPA'’s prohibition on making loans
based on homeowners’ equity without
regard to repayment ability. It creates a
presumption that a creditor has violated
the statutory prohibition on engaging in
a pattern or practice of making HOEPA
loans without regard to repayment
ability if the creditor generally does not
verify and document consumers’
repayment ability.

The final rule revises the HOEPA
disclosures (given three days before loan
closing) for refinancings, to alert
consumers to the total amount
borrowed, which may be substantially
higher than the loan amount requested
due to the financing of credit insurance,
points, and fees. To enhance consumer
awareness, and deter insurance packing,
the HOEPA disclosure must specify
whether the total amount borrowed
includes the cost of optional insurance.

The staff commentary to Regulation Z
has also been revised to provide
guidance on the new rules and to clarify
existing requirements. Revisions to the
regulation and the staff commentary are
discussed in detail below in the section-
by-section analysis.

III. Section-by-Section Analysis of Final
Rule

Subpart A—General

Section 226.1—Authority, Purpose,
Coverage, Organization, Enforcement
and Liability

Section 226.1(b) on the purpose of the
regulation is revised as proposed to
reflect the addition of prohibited acts
and practices in connection with credit
secured by a consumer’s dwelling.
Section 226.1(d) on the organization of
the regulation is revised to reflect the
restructuring of Subpart E (rules for
certain home mortgage transactions).

Subpart C—Closed-end Credit
Section 226.23—Right of Rescission

23(a) Consumer’s Right to Rescind

The proposed amendment to footnote
48 to § 226.23(a)(3) is unnecessary given
the organization of the final rule, and
thus has not been adopted.

Subpart E—Special Rules for Certain
Home Mortgage Transactions

Section 226.31—General Rules
31(c) Timing of Disclosure
31(c)(1)(i) Change in Terms

Section 226.31(c)(1) requires a three-
day waiting period between the time the
consumer is furnished with disclosures

required under § 226.32 and the time
the consumer becomes obligated under
the loan. If the creditor changes any
terms that make the disclosures
inaccurate, new disclosures must be
given and another three-day waiting
period is triggered.

Comment §226.31(c)(1)(i)-2 is added,
as proposed, to clarify redisclosure
requirements when, after a consumer
receives a HOEPA disclosure and before
consummation, loan terms change that
make the disclosure inaccurate. The
Board’s 2000 hearings revealed that
some creditors offer credit insurance
and other optional products at loan
closing. If the consumer finances the
purchase of such products and as a
result the monthly payment differs from
what was previously disclosed under
§226.32, the terms of the extension of
credit have changed; redisclosure is
required and a new three-day waiting
period applies. See discussion below
concerning § 226.32(c)(3) on when
optional items may be included in the
regular payment disclosure.

Section 226.32—Requirements for
Certain Closed-end Home Mortgages

32(a) Coverage

HOEPA disclosures and restrictions
cover home-equity loans that meet one
of the act s two high-cost triggers a rate
trigger and a points and fees trigger.
Under the final rule, both triggers are
revised to cover more loans.

APR trigger—Currently, a loan is
covered by HOEPA if the APR exceeds
by more than 10 percentage points the
rate for Treasury securities with a
comparable maturity. Section 103(aa) of
TILA authorizes the Board to adjust the
APR trigger by 2 percentage points from
the current standard of 10 percentage
points upon a determination that the
increase or decrease is consistent with
the consumer protections against
abusive lending contained in HOEPA
and is warranted by the need for credit.

The Board had proposed to reduce the
rate trigger from 10 to 8 percentage
points above the rate for Treasury
securities with a comparable term for all
loans, the maximum adjustment that the
Board can make. With this change,
based on recent rates for Treasury
securities, home-equity loans with a
term of 10 years would be subject to
HOEPA if they have an APR of
approximately 13 percent or higher.

The Board solicited comment on an
alternative approach that would
differentiate between first- and
subordinate-lien loans in the
application of the APR trigger. Under
the two-tiered alternative, the APR
trigger for first-lien mortgages would be
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reduced to 8 percentage points; the APR
trigger for subordinate-lien loans would
remain at 10 percentage points. The
final rule adopts the two-tiered
alternative approach.

HOEPA provides that the Board may
adjust the APR trigger after consulting
with representatives of consumers and
lenders and determining that the
increase or decrease is consistent with
the purpose of consumer protection in
HOEPA and is warranted by the need
for credit. (The Board may not adjust the
trigger more frequently than once every
two years.) Consistent with this
mandate, the Board has held public
hearings, considered the testimony at
other hearings held by government
agencies and the Congress, analyzed
comment letters, held discussions with
community groups and lenders,
consulted its Consumer Advisory
Council, and reviewed data from
various studies and reports on the
home-equity lending market.

Most of the information the Board
received about predatory lending is
anecdotal, as it was when Congress
passed HOEPA in 1994. The reports of
actual cases (including additional
Congressional testimony by consumers)
are, however, widespread enough to
indicate that the problem warrants
addressing. Homeowners in certain
communities—{requently the elderly,
minorities, and women—continue to be
targeted with offers of high-cost, home-
secured credit with onerous loan terms.
The loans, which are typically offered
by nondepository institutions, carry
high up-front fees and may be based
solely on the equity in the consumers’
homes without regard to their ability to
make the scheduled payments. When
homeowners have trouble repaying the
debt, they are often pressured into
refinancing their loans into new
unaffordable, high-fee loans that rarely
provide economic benefit to the
consumers. These refinancings may
occur frequently. The loan balances
increase primarily due to fees that are
financed resulting in reductions in the
consumers’ equity in their homes and,
in some cases, foreclosure may occur.
The loan transactions also may involve
fraud and other deceptive practices.

Creditors have expressed concern that
lowering the HOEPA rate trigger would
adversely affect credit availability for
loans in the range of rates that would be
covered by the lowered trigger. Many
creditors, ranging from community
banks to national lenders, have stated
that they do not offer HOEPA loans due
to their concerns about compliance
burdens, potential liability, reputational
risk, and difficulty in selling these loans
to the secondary market. Some creditors

believe there are insufficient data about
the incidence of predatory lending
occurring in loans immediately below
the existing HOEPA triggers to support
lowering the trigger.

Anecdotal evigence suggests that
subprime borrowers with rates below
the current HOEPA triggers also have
been subject to abusive lending
practices. There are no precise data,
however, on the number of subprime
loans in the market as a whole that
would be affected by lowering the
HOEPA rate trigger. The precise effect
that lowering the APR trigger will have
on creditors’ business strategies is
difficult to predict. It seems likely that
lenders that already make HOEPA loans
and have compliance systems in place
would continue making them under a
revised APR trigger. Some creditors that
choose not to make HOEPA loans may
refrain from making loans in the range
of rates that would be covered by the
lowered threshold. But other creditors
may fill any void left by creditors that
do not make HOEPA loans, either
because they already make HOEPA
loans or because they are willing to do
so in the future. And others may have
the flexibility to avoid HOEPA’s
coverage by lowering rates or fees for
some loans at the margins, consistent
with the risk involved. Data submitted
by a trade association representing
nondepository institution lenders
suggest that there is an active market for
HOEPA loans under the current APR
trigger. There is no evidence that the
impact on credit availability will be
significant if the trigger is lowered.
Accordingly, the Board believes that
lowering the APR trigger to expand
HOEPA'’s protections to more loans is
consistent with consumers’ need for
credit, and therefore, warranted.

Moreover, lowering the rate trigger
seeks to ensure that the need for credit
by subprime borrowers will be fulfilled
more often by loans that are subject to
HOEPA'’s protections. Borrowers who
have less-than-perfect credit histories
and those who might not be served by
prime lenders have benefited from the
substantial growth in the subprime
market. But a borrower does not benefit
from expanded access to credit if the
credit is offered on unfair terms, the
repayment costs are unaffordable, or the
loan involves predatory practices.
Because consumers who obtain
subprime mortgage loans have, or
perceive they have, fewer options than
other borrowers, they may be more
vulnerable to unscrupulous lenders or
brokers.

The Board has also determined that
lowering the rate trigger is consistent
with the consumer protections against

abusive lending provided by HOEPA.
The Act’s purpose is to protect the most
vulnerable consumers, based on the cost
of the loans, from abusive lending
practices. As noted above, anecdotal
evidence suggests that subprime
borrowers with loans priced below
HOEPA'’s current APR trigger have been
subject to predatory practices, such as
unaffordable lending, loan flipping and
insurance packing. These are the very
types of abuses that HOEPA was
intended to prevent. With a lowered
trigger, more consumers with high-cost
loans will receive cost disclosures three
days before closing (instead of at
closing) and will be protected by
HOEPA'’s prohibitions against onerous
loan terms, such as non-amortizing
payment schedules, balloon payments
on short-term loans, or interest rates that
increase upon default. A wider range of
high-cost loans will also be subject to
HOEPA'’s rule against unaffordable
lending, and to HOEPA’s restrictions on
prepayment penalties. The rules being
adopted by the Board to address loan
flipping will also apply to more loans.
Lastly, more high-cost loans will be
subject to the HOEPA rule that holds
loan purchasers and other assignees
liable for any violation of law by the
original creditor with respect to the
mortgage.

Two-tiered approach—Of the 200
commenters on the proposal, about 40
discussed the two-tiered trigger
approach and were about evenly
divided. Creditors and some consumer
groups favored the two-tiered trigger
approach. Those opposed included
community groups, some creditors, and
others that generally believe that there
should be no distinction drawn between
first-lien and subordinate-lien loans.
Community groups believe that the
maximum number of subprime
mortgage loans should be subject to
HOEPA'’s protections. Many suggested
that the two-tiered approach could be
helpful if both triggers were
substantially lower than what the Board
is authorized to adopt. Some creditors
that opposed the tiered-approach
believe that the Board should not issue
a rule that might encourage the making
of loans that would place creditors in a
subordinate lien position. One
institution noted that a subordinate-lien
loan may not be more favorable to a
consumer if it results in a combined
monthly payment on the first and
second mortgages that is higher than the
monthly payment on a consolidated
first-lien mortgage loan. Some
commenters believe that borrowers with
subordinate-lien loans face similar risks
of abusive practices as with first-lien
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loans. A few stated that the tiered
approach would add unnecessary
complexity to both compliance and
enforcement efforts.

Data are not available on the number
of home-equity loans currently subject
to HOEPA, or the number of loans that
would be covered if the APR trigger
were lowered. At the time of the
proposal, data from the Mortgage
Information Corporation (MIC)
compiled by the Office of Thrift
Supervision suggested that lowering the
APR trigger by 2 percentage points
could expand HOEPA'’s coverage from
approximately 1 percent to 5 percent of
subprime mortgage loans. Further
analysis of additional MIC data suggests
that these percentages of coverage may
be typical of longer-term, first-lien
mortgages, and that the coverage
percentages are higher for shorter-term
and subordinate-lien loans.

In response to the Board’s request in
the proposal, a few commenters
provided data on the number of loans
they offered in recent years that would
have been affected by a rate trigger of 8
percentage points above a comparable
Treasury security. The most extensive
data were submitted by a trade
association representing nondepository
institution lenders. The association
collected data from the subprime
lending divisions of nine member
institutions. The number of loans
surveyed is about 36 percent of the
number of loans of subprime lenders
recorded under HMDA during the
survey period (mid-year 1995 through
mid-year 2000). The dollar volume for
the loans surveyed is about 20 percent
of the dollar volume of loans reported
by subprime lenders under HMDA.
Overall, the trade association data show
that for these loans, HOEPA'’s existing
APR trigger would have covered about
9 percent of the first-lien loans, and that
lowering the APR trigger by 2
percentage points would have resulted
in coverage of nearly 26 percent of the
first-lien loans surveyed. For
subordinate-lien loans, about 47 percent
of the surveyed loans would have been
covered by HOEPA’s APR trigger, and
the data suggest that lowering the APR
trigger by 2 percentage points would
have resulted in coverage of about 75
percent of the subordinate-lien loans.

Most of the evidence of predatory
lending brought to the Board’s attention
to date has involved abuses in
connection with first-lien mortgage
loans. When a consumer seeks a loan to
consolidate debts or finance home
repairs, some creditors require
consumers to borrow additional funds
to pay off the existing first mortgage as
a condition of providing the loan, even

though the existing first mortgage may
have been at a lower rate. This ensures
that the creditor will be the senior lien-
holder, but it also results in an increase,
perhaps significant, in the points and
fees paid for the new loan (since the
latter are calculated on a much larger
loan amount).

The Board’s final rule lowers the APR
trigger for first lien-mortgages only.
Subordinate-lien loans are already
covered more frequently by HOEPA
because the rates on these loans are
higher than first-lien loans. The data
suggests that coverage under the current
triggers could be significant for
subordinate-lien loans. Moreover, the
evidence of abusive practices has
pertained primarily to first lien
mortgages. Based on these factors, the
Board is adjusting the APR trigger only
for first-lien loans, but retains the ability
to lower the trigger for subordinate-lien
loans at a future date.

32(b) Definition

Points and fees trigger—Currently,
home-equity loans are subject to HOEPA
if the points and fees payable by the
consumer at or before loan closing
exceed the greater of 8 percent of the
total loan amount or $465. (The dollar
trigger is $480 for 2002; 66 FR 57849,
November 19, 2001.) “Points and fees”
include all finance charges except for
interest. The trigger also includes some
fees that are not finance charges, such
as closing costs paid to the lender or an
affiliated third party. HOEPA authorizes
the Board to add “‘such other charges”
to the points and fees trigger as the
Board deems appropriate.

The comment letters and testimony at
the hearings raised a number of
concerns about single-premium credit
insurance, such as excessive costs, high-
pressure sales tactics, consumers’
confusion as to the voluntariness of the
product, and “insurance packing.” The
term ““packing” in this case refers to the
practice of automatically including
optional insurance in the loan amount
without the consumer’s request; as a
result, some consumers may perceive
that the insurance is a required part of
the loan, and others may not be aware
that insurance has been included.

In response to the reported abuses, the
Board proposed to include in the fee
trigger premiums paid at closing for
optional credit life, accident, health, or
loss-of-income insurance and other
debt-protection products; such
premiums are typically financed.
Premiums paid for required credit
insurance policies are considered
finance charges and are already
included in the points and fees trigger.

Many commenters expressed views
on this issue. The views were sharply
divided. In general, consumer
representatives, some federal agencies,
state law enforcement officials, and
some others supported the inclusion of
optional credit insurance premiums in
HOEPA'’s points and fees trigger,
although they would have preferred an
outright ban on the purchase or
financing of single-premium products.
Consumer representatives were
generally concerned about the cost of
the insurance, its voluntariness, and its
contribution to equity stripping. They
believe that borrowers are often
unaware that insurance has been
included in their loan balance or that
borrowers perceive that the insurance is
required. They also note that these
problems exist notwithstanding the fact
that TILA currently requires creditors to
disclose before consummation that the
insurance is optional in order to exclude
it from the HOEPA fee trigger. (If
creditors fail to disclose that the
insurance is optional, TILA requires that
the cost be treated as a finance charge,
and all finance charges other than
interest are in the current HOEPA fee
trigger.) They state that excessively high
premiums contribute to the problem of
equity stripping. They also note that
consumers pay interest on the financed
premium for the entire loan term even
though insurance coverage typically
expires much earlier.

Most creditors and commenters
representing the credit insurance
industry strongly opposed the inclusion
of optional insurance premiums paid at
closing in the points and fees trigger.
Some creditors questioned the Board’s
use of its authority under HOEPA to
mandate inclusion; they pointed to
legislative history that discusses the
potential inclusion of credit insurance
premiums if there is evidence that credit
insurance premiums are being used to
evade HOEPA. These commenters
believe that a finding of evasion is a
prerequisite to inclusion; they do not
believe the standard has been met
because the proposal merely noted that
the change might prevent such evasions
in the future. They also cited an
exchange in the Congressional Record
between two Senators, when the
Congress was considering HOEPA
legislation, about credit insurance being
treated consistently with other
provisions of TILA. Because premiums
for optional credit insurance are not
automatically included in the
calculation of TILA’s finance charge and
APR, these commenters believe such
premiums should not be included in
HOEPA'’s points and fees calculation.
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The commenters’ suggestion that
credit insurance premiums can only be
included in the HOEPA trigger if the
Board finds that creditors are using the
premiums to evade HOEPA is directly
contradicted by the express language of
the statute, which states that the Board
need only make a finding that this
action is ‘“appropriate.” In construing a
statute, the plain meaning of the
statutory text generally governs. When
the plain meaning of the statutory
language is clear, there is no reason to
resort to legislative history. In this case,
if the Congress had intended to make
“evasions” the sole standard of
“appropriateness” for including
additional charges in the fee trigger, it
would have done so expressly. For
example, such language was used in
section 129(1)(2)(A), which authorizes
the Board to prohibit acts and practices
that the Board finds to be ‘“‘unfair,
deceptive, or designed to evade” the
provisions of HOEPA.

In light of the unambiguous statutory
text, the Board believes that the
legislative history cited by the
commenters is not dispositive, and that
evasion is merely one example of when
the Board might find that inclusion of
additional charges is “appropriate.” The
Senate floor colloquy, which refers to
HOEPA as being consistent with TILA’s
treatment of insurance premiums,
should not be construed as guidance on
how the Board might, in the future,
adjust HOEPA'’s points and fees trigger.
It merely clarified that optional credit
insurance premiums were not
automatically included in the statutory
points and fees trigger, as would have
been the case under an earlier version
of the legislation.

Industry commenters opposed
including optional credit insurance
premiums in HOEPA’s points and fees
trigger when, for purposes of TILA
disclosures generally, the premiums are
not included in the cost of the credit.
The Board believes that HOEPA’s points
and fees trigger is not intended to be the
equivalent of the “cost of credit,” as
measured by TILA’s finance charge and
APR. Indeed, HOEPA expressly
includes certain charges in the points
and fees trigger that are not included in
the finance charge, and authorizes the
Board to include others. The HOEPA
points and fees trigger is intended to be
used to identify transactions with high
costs where consumers may be
vulnerable and thus need the benefit of
HOEPA’s special protections.

Creditors also asserted that, based on
typical premium rates, most mortgage
loans that include single-premium
credit insurance would be considered
high-cost and thus would be covered

under HOEPA'’s fee-based trigger. As a
result, they caution that lenders
choosing not to make HOEPA loans
would be foreclosed from offering
single-premium credit insurance
products to their loan customers. They
asserted that the financing of single-
premium insurance provides protection
to cash-poor consumers who are
underinsured, and in some cases offers
less costly coverage compared with
other forms of insurance. In short, these
commenters generally support the
current rule that does not include
insurance premiums for optional credit
insurance in the points and fees trigger.
Alternatively, they recommend a rule
that allows the insurance premiums to
be excluded based on the consumers’
ability to cancel the coverage and obtain
a full refund, where consumers are also
provided with adequate information
about their rights to do so after the loan
closing.

The Board believes that it is
appropriate and consistent with the
purposes of HOEPA to include
premiums paid by consumers at or
before closing for credit insurance (and
other debt-protection products) in
HOEPA'’s points and fees trigger. The
coverage is purchased by the consumer
in connection with the mortgage
transaction, and the creditor or the
credit account is the beneficiary. In
addition, creditors receive commissions
which may be significant for selling
credit insurance (and retain the fee
assessed for debt-cancellation coverage).
This oftentimes represents a significant
addition to the cost of the transaction to
the borrower and an increase in benefit
to the creditor. Moreover, when
financed in connection with a subprime
mortgage loan, as is typically the case,
these charges can represent a significant
addition to the loan balance, and thus,
to the cost of the transaction and the
size of the lien on the borrower’s home.
For example, according to insurance
industry commenters, the typical cost of
single-premium credit life insurance for
an individual borrower could amount to
the equivalent of several points. The
total cost of credit insurance in a
particular mortgage transaction,
however, also depends on the number of
borrowers covered, and the types of
coverage purchased. HOEPA is
specifically designed to help borrowers
in high-cost mortgage transactions to
understand the costs of the transaction
and the risk that they may lose their
homes if they do not meet the full
amount of their obligation under the
loan.

Importantly, anecdotal evidence has
revealed that there are sometimes
abuses associated with the sale and

financing of single-premium credit
insurance, which typically occurs in
subprime loans. Some consumers are
not aware that they are purchasing the
insurance, some may believe the
insurance is required, and some may not
understand that the term of insurance
coverage may be shorter than the term
of the loan. These abuses and
misunderstandings can be addressed
somewhat by applying HOEPA’s
protections and remedies, to the extent
that including insurance in the points
and fees test brings these loans under
HOEPA. Moreover, including credit
insurance premiums in HOEPA'’s fee-
based trigger prevents unscrupulous
creditors from evading HOEPA by
packing a loan with such products in
lieu of charging other fees that already
are included under the current HOEPA
trigger.

One likely effect of this adjustment to
the trigger is that significantly more of
the loans that include single-premium
insurance will be covered by HOEPA’s
protections. Data from a trade
association of nondepository lenders
indicate that lowering the APR trigger
for first-lien loans by 2 percentage
points and including optional credit
insurance premiums in the points and
fees tests would increase the percentage
of first-lien mortgage loans covered by
HOEPA, from 26 to 38 percent, for the
firms surveyed. With a lowered APR
trigger, coverage of subordinate-lien
mortgage loans would increase from 47
to 61 percent for the firms surveyed.

When there are abuses such as
coercive or deceptive sales practices,
borrowers will benefit from HOEPA'’s
rule requiring disclosures three days
before closing. With the enhanced
HOEPA disclosure of the amount
borrowed, these consumers will receive
advance notice about the additional
amount they must borrow beyond their
original loan request if they purchase
the insurance. As part of that new
disclosure, under the final rule,
creditors must specify whether the
amount borrowed includes the cost of
optional insurance. Moreover, creditors
and assignees will be subject to
HOEPA'’s strict liability and remedies
when there are violations of law
concerning the mortgage. See
§226.32(c)(5).

As commenters noted, some creditors
choose not to make loans covered by
HOEPA, and if these creditors have been
offering single-premium insurance, they
may decide to cease doing so in order
to remain outside of HOEPA'’s coverage.
To the extent that some creditors choose
not to offer single-premium policies,
they can make credit insurance
available through other vehicles such as
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policies that assess and bill monthly
premiums on the outstanding loan
balance.

Industry commenters assert that
single-premium policies are less costly
than monthly premium insurance and
provide greater continuity of coverage
because a borrower’s missed payments
on the monthly-pay product might
result in cancellation of insurance.
Single-premium and monthly-premium
policies have relative advantages and
disadvantages. For example, a five-year
policy with a financed single-premium
may result in smaller monthly payments
because the cost is spread over the full
loan term, which may be ten or twenty
years. But the consumer will also pay
“points” (and interest over the life of
the loan) on the additional amount
financed for the coverage. Premiums
assessed monthly, based on the
outstanding loan balance, may result in
a higher monthly expense, but they are
not financed and would only be payable
during the five years that coverage was
in force, so the overall cost to the
consumer could be lower. Regardless of
the relative merits, under the final rule
creditors will continue to have the
ability to decide what types of insurance
products they will make available to
borrowers.

The final rule also provides guidance
in calculating the HOEPA fees trigger. A
mortgage loan is covered by HOEPA if
the “points and fees”” exceed 8 percent
of the “total loan amount.” The total
loan amount is based on the “amount
financed” as provided in § 226.18(b).
Comment 32(a)(1)(ii)-1 of the staff
commentary to Regulation Z discusses
the calculation of the total loan amount.
The comment is revised, as proposed, to
illustrate that premiums or other
charges for credit life, accident, health,
loss-of-income, or debt-cancellation
coverage that are financed by the
creditor must be deducted from the
amount financed in calculating the total
loan amount.

Disclosure alternatives—The Board
solicited comment on whether optional
credit insurance premiums should be
excluded from the trigger when
consumers have a right to cancel the
policy and when disclosures about that
right are provided after closing.
Consumer representatives were opposed
to the approach, expressing doubt that
disclosures would be effective. Industry
commenters supported the exclusion as
a reasonable approach to address
concerns about insurance packing.
Upon further analysis, the Board
believes that post-closing disclosures
would be less effective than the HOEPA
disclosures and remedies in deterring
abusive sales practices in connection

with insurance. Moreover, reliance on
the consumer’s exercise of their right to
cancel the insurance would not prevent
abuses but would unfairly require
borrowers to take the initiative in
remedying them.

32(c) Disclosures

Section 129(a) of TILA requires
creditors offering HOEPA loans to
provide abbreviated disclosures to
consumers at least three days before the
loan is closed, in addition to the
disclosures generally required by TILA
at or before closing. The HOEPA
disclosures inform consumers that they
are not obligated to complete the
transaction and could lose their home if
they take the loan and fail to make
payments. The HOEPA disclosures also
include a few key cost disclosures, such
as the APR and the monthly payment
(including the maximum payment for
variable-rate loans and any balloon
payment). Under the final rule these
disclosures have been enhanced
somewhat to further benefit borrowers.
Section 226.32(c) is revised to provide,
in accordance with TILA section 129(a),
that the disclosures must be in a
conspicuous type size.

32(c)(3) Regular Payment; Balloon
Payment

Section 226.32(c)(3) requires creditors
to disclose to consumers the amount of
the regular monthly (or other periodic)
payment, including any balloon
payment. The regulation is revised to
move the disclosure requirement for the
amount of the balloon payment from the
commentary to the regulation, to aid in
compliance. Model Sample H-16,
which illustrates the disclosures
required under § 226.32(c), is revised to
include a model clause on balloon
payments.

Under comment 32(c)(3)-1 of the staff
commentary, creditors are allowed to
include voluntary items in the regular
payment disclosed under § 226.32 only
if the consumer has previously agreed to
such items. The comment is revised for
clarity as proposed.

Testimony at the Board’s 2000 public
hearings and other comments received
suggest that some HOEPA disclosures
provided in advance of closing include
insurance premiums in the monthly
payment, even though consumers may
not agree to purchase optional insurance
until closing. Consequently, the Board
solicited comment on whether
consumers should be required to request
or affirmatively agree to purchase
optional items in writing, to aid in
enforcing the rule.

Some commenters supported having a
rule where consumers would separately

agree to purchase optional products.
These commenters thought the rule
would be useful in preventing
“packing.” Other commenters,
representing both consumer and
industry interests, opposed such an
approach. The consumer representatives
preferred creditors to have the duty to
ensure ‘‘voluntariness.” Industry
representatives expressed a variety of
concerns. Some believed that such a
rule would be burdensome to creditors
and borrowers alike, necessitating
additional visits to sign the document at
least three days before closing. They
believed a separate affirmation to be
duplicative and unnecessary. Others
believed the rule would have the
unintended effect of making consumers
feel obligated, and ultimately less likely
to reverse an earlier decision prior to or
at closing.

Having carefully considered
commenters’ concerns regarding
burden, and the effectiveness of a
separate written agreement to purchase
optional products to reduce “packing,”
the Board is not taking further action to
require a separate written agreement at
this time. To address insurance
“packing,” pursuant to its authority
under section 129(1)(2)(B) of TILA, the
Board has instead enhanced the final
rule to require that the disclosure of the
amount borrowed in mortgage
refinancings expressly state whether
optional credit insurance or debt-
cancellation coverage is included in the
amount financed, as discussed below.

The final rule for disclosing the
“amount borrowed” includes a $100
tolerance for minor errors. As discussed
below, if the amount borrowed is
inaccurate by any amount, the regular
payment disclosure will be inaccurate
also. To be meaningful to creditors, any
tolerance for the amount borrowed must
“pass through” to the regular payment.
Such an approach is consistent with
TILA’s rule in closed-end transactions
secured by real property or a dwelling,
where the finance charge as well as
other disclosures affected by the finance
charge are considered accurate within
prescribed limits. Pursuant to its
authority under section 129(1)(2)(B) of
TILA, the Board is providing a tolerance
to the regular payment disclosure
required under § 226.32(c)(3), if the
payment disclosed is based on an
amount borrowed that is deemed
accurate and disclosed under
§226.32(c)(5).

32(c)(5) Amount Borrowed

Section 226.32(c)(5) is added to
require disclosure of the total amount
the consumer will borrow, as reflected
by the face amount of the note, pursuant
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to the Board’s authority under Section
129(1)(2)(B) of TILA. This disclosure
responds to concerns by consumers and
consumer representatives that
consumers sometimes seek a modest
loan amount such as for medical or
home improvement costs, only to
discover at closing (or after) that the
note amount is substantially higher due
to fees and insurance premiums that are
financed along with the requested loan
amount. The amount borrowed
disclosure is enhanced in the final rule;
when the loan amount includes
premiums or other charges for optional
credit insurance or debt-cancellation
coverage, the disclosure must so specify,
to address insurance ‘‘packing” where
consumers may not be aware that
insurance coverage has been added to
the loan balance. Comment 32(c)(5)-1 to
the staff commentary provides guidance
regarding terminology for debt-
cancellation coverage.

Consumer representatives and some
industry representatives supported the
proposal as aiding consumers’
understanding that additional fees
might be financed. Other industry
representatives opposed the proposal.
Some of these commenters believed
consumers would be confused by an
“amount borrowed” in addition to
TILA’s “amount financed,” which does
not include amounts borrowed to cover
loan fees.

Creditors must provide updated
HOEPA disclosures if, after giving the
disclosures required by § 226.32(c) to
the consumer and before
consummation, the creditor changes any
terms that make the disclosure
inaccurate. § 226.31(c)(1). The Board
requested comment on whether it would
be appropriate to provide for a tolerance
for insignificant changes to the amount
borrowed, and if so, what would be a
suitable margin.

Commenters had mixed views on the
desirability for a tolerance. Consumer
groups supported either no tolerance or
a very small tolerance such as $100,
consistent with the existing tolerance
for understated finance charges in
closed-end transactions secured by real
property or a dwelling. § 226.18(d)(1).
Industry commenters wanted a much
larger tolerance such as 1 percent of the
loan amount or 10 percent of the regular
payment.

Pursuant to its authority under
section 129(1)(2)(B) of TILA, the Board
is providing a tolerance for the
disclosure of the amount borrowed.
Under the final rule, the amount
borrowed is accurate if it is not more
than $100 above or below the amount
required to be disclosed.

Counseling

The Board requested comment on
whether a generic disclosure advising
consumers to seek independent advice
might encourage borrowers to seek
credit counseling. Consistent with views
expressed in connection with the
Board’s 2000 hearings, both consumer
and creditor commenters acknowledged
the benefits of pre-loan counseling as a
means to counteract predatory lending.
There was uniform concern, however,
about requiring a referral to counseling
for HOEPA loans because the actual
availability of local counselors may be
uncertain. Based on the comments
received and further analysis, the Board
is not adopting a generic counseling
disclosure at this time.

32(d) Limitations
32(d)(8) Due-on-demand Clause

As proposed, §226.32(d)(8) is added
to restrict the use of “due-on-demand”
clauses or ‘“call” provisions for HOEPA
loans, unless the clause is exercised in
connection with a consumer’s default.
The limitation on the use of these
provisions in HOEPA loans is added
pursuant to the Board’s authority under
section 129(1)(2)(A) to prohibit acts that
are unfair or are designed to evade
HOEPA. The staff commentary to
§226.32(d)(8) provides guidance
concerning the exercise of ‘““due-on-
demand” clauses when a consumer fails
to meet repayment terms or impairs the
creditor’s security for the loan.

Commenters generally supported the
proposal. A few commenters suggested
that the rule was not needed because
they believe that due-on-demand
clauses were generally not being used
by mortgage lenders. Some industry
commenters asked the Board to limit the
rule’s applicability to the first five years
of a HOEPA loan, to coincide with
HOEPA'’s ban on balloon payments. One
commenter sought clarification that the
rule limiting “‘due-on demand” clauses
would not affect “due-on-sale” clauses.

The final rule is adopted as proposed.
To prevent creditors from forcing
consumers to pay additional points and
fees to refinance their loans or face
possible foreclosure, section 129(e) of
TILA prohibits the use of balloon
payments for HOEPA loans with terms
of less than five years. Although “due-
on-demand” and ““call” provisions
currently do not appear to be widely
used in HOEPA loans, a creditor could
potentially force the consumer to
refinance by exercising the right to call
the loan and demanding payment of the
entire outstanding balance. Restricting
call provisions in HOEPA loans is
intended to ensure that lenders do not

accelerate the payment of these loans,
without cause, at any time during the
loan term, in order to force consumers
to refinance. When a creditor can
unilaterally terminate the loan without
cause, the consumer may be subject to
unnecessary refinancings, excessive
loan fees, higher interest rates, or
possible foreclosure. Consequently, this
rule prevents creditors from using call
provisions in a manner that would
cause substantial harm to HOEPA
borrowers.

Loans covered by HOEPA are more
likely to involve borrowers who have
less-than-perfect credit histories, or who
might not be served by prime lenders.
As noted earlier, because these
consumers either have or perceive they
have fewer options than other
borrowers, they may be more vulnerable
to unscrupulous lenders or brokers.
Accordingly, HOEPA includes
limitations on certain loan provisions to
protect these borrowers from onerous
loan terms. The Board finds that it is
also appropriate to protect HOEPA
borrowers from the potentially harsh
effects of allowing a creditor to exercise
a “due-on-demand” clause at any time,
unless there is legitimate cause.

The hearing testimony and comments
received by the Board failed to identify
any benefits to using ‘“due-on-demand”
clauses in HOEPA loans, other than in
the legitimate cases that are permitted
under the Board’s rule. The rule allows
creditors to exercise such clauses when
the creditor is faced with borrower
misrepresentations or fraud, the
borrower fails to meet repayment terms,
or a borrower’s action (or failure to act)
affects the creditor’s security for the
loan. The rule does not affect creditors’
use of “‘due-on-sale” clauses.

The limitations on “due-on-demand”
clauses adopted by the Board for
HOEPA loans are similar to TILA’s
existing limits on the use of such
clauses for home-equity lines of credit
(HELOCGS). See TILA, Section 127A; 12
CFR § 226.5b(f)(2). The rule for HELOCs
is contained in the Home Equity Loan
Consumer Protection Act of 1988 (Pub.
Law No. 100-709, 102 Stat. 4725). The
1988 act recognized that allowing
creditors to unilaterally terminate a
home-equity line (or significantly
change loan terms) is fundamentally
unfair when the consumer’s home is at
stake. Allowing creditors’ unlimited
discretion to call the loan and require
immediate repayment is similarly unfair
with HOEPA loans.
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Section 226.34—Prohibited Acts or
Practices in Connection with Credit
Secured by a Consumer’s Dwelling

Section 129(1) of TILA authorizes the
Board to prohibit acts or practices to
curb abusive lending practices. The act
provides that the Board shall prohibit
practices: (1) In connection with all
mortgage loans if the Board finds the
practice to be unfair, deceptive, or
designed to evade HOEPA; and (2) in
connection with refinancings of
mortgage loans if the Board finds that
the practice is associated with abusive
lending practices or otherwise not in the
interest of the borrower. The Board is
exercising this authority to prohibit
certain acts or practices, as discussed
below. The final rule is intended to curb
unfair or abusive lending practices
without unduly interfering with the
flow of credit, creating unnecessary
creditor burden, or narrowing
consumers’ options in legitimate
transactions. The rule prohibiting “loan
flipping” has been modified to expand
its scope. The rule protecting low-rate
loans has not been adopted due to
concerns about the compliance burden
on the home-equity lending market
generally. Other provisions have been
adoEted as proposed.

The final rule creates a new § 226.34,
which contains prohibitions against
certain acts or practices in connection
with credit secured by a consumer’s
dwelling. This section includes the
rules currently contained in § 226.32(e).

34(a) Prohibited Acts or Practices for
Loans Subject to § 226.32

34(a)(1) Home Improvement Contracts

Section 226.32(e)(2) regarding home-
improvement contracts is renumbered
as § 226.34(a)(1) without substantive
change. Comment 32(e)(2)(i)-1 of the
staff commentary is now comment
34(a)(1)()-1.

34(a)(2) Notice to Assignee

Section 226.32 (e)(3) regarding
assignee liability for claims and
defenses that consumers may have in
connection with HOEPA loans is
renumbered as § 226.34(a)(2) without
substantive change. Comments 32(e)(3)-
1 and —2 are now comments 34(a)(2)-1
and —2 respectively.

Comment 34(a)(2)-3 is added to
clarify the statutory provision on the
liability of purchasers or other assignees
of HOEPA loans, as proposed. Section
131 of TILA provides that, with limited
exceptions, purchasers or other
assignees of HOEPA loans are subject to
all claims and defenses with respect to
a mortgage that the consumer could
assert against the creditor. The comment

clarifies that the phrase “all claims and
defenses” is not limited to violations of
TILA as amended by HOEPA. This
interpretation is based on the statutory
text and is supported by the legislative
history. See Conference Report, Joint
Statement of Conference Committee, H.
Rep. No. 103-652, at 22 (Aug. 2, 1994).

34(a)(3) Refinancings Within One-year
Period

“Loan flipping” generally refers to the
practice by brokers and creditors of
frequently refinancing home-secured
loans to generate additional fee income
even though the refinancing is not in the
borrower’s interest. Loan flipping is
among the more flagrant of lending
abuses. Victims tend to be borrowers
who are having difficulty repaying a
high-cost loan; they are targeted with
promises to refinance the loan on more
affordable terms. The refinancing
typically provides little benefit to the
borrower, as the loan amount increases
mostly to cover fees. Often, there is
minimal or no reduction in the interest
rate. The monthly payment may
increase, making the loan even more
unaffordable. Sometimes the loan is
amortized so that the monthly payment
is reduced, but the loan may still be
unaffordable. As long as there is
sufficient equity to support the
financing of additional fees, the
consumer may be targeted repeatedly,
resulting in equity stripping.

The proposed rule prohibited an
originating creditor (or assignee)
holding a HOEPA loan from refinancing
that loan into another HOEPA loan
within the first twelve months following
origination, unless the new loan was “in
the borrower’s interest.” Pursuant to its
authority under Section 129(1)(2)(A) of
TILA, the Board is adopting a final rule
to address “loan flipping,” as discussed
below.

Consumer representatives generally
supported the proposal, but they
believed the rule was too narrow and
that all creditors and brokers should be
covered. Federal agencies, community
groups, and consumers and their
representatives believe that the
prohibition should be lengthened;
suggestions ranged from 18 months to as
long as four years.

Creditors’ comments mainly focused
on the “interest of the borrower” test.
oth creditors and consumer
representatives sought additional
guidance in this area. Consumer
representatives viewed the standard as
too lenient, while creditors believed that
the standard’s lack of certainty would
subject them to litigation risk. Creditors
also expressed concerns about the
proposal’s coverage of affiliates and

sought clarification about whether an
assignee merely servicing HOEPA loans
is covered by the rule.

The Board is adopting a final rule that
broadens the proposal’s coverage
somewhat. Under the final rule, within
the first twelve months of originating a
HOEPA loan to a borrower, the creditor
is prohibited from refinancing that loan
(whether or not the creditor still holds
the loan) or another HOEPA loan held
by that borrower.

The proposal was narrowly tailored to
curb the more egregious cases of loan
flipping: repeated refinancing by
creditors that hold HOEPA loans in
portfolio. Once a creditor assigned the
loan, the assignee would have been
covered, but the originating creditor
could then have refinanced the HOEPA
loan. Thus, the proposed rule did not
cover loan originators that close loans in
their own name and immediately assign
them to a funding party or sell them in
the secondary market. The hearing
testimony and comments suggest that
some of these originators are the source
of unaffordable loans because they do
not have a vested interest in the
borrower’s ability to repay the loan.
Once they are no longer holding a loan,
they can target the same borrower with
an offer to refinance the loan. The final
rule has been expanded to cover
creditors (including brokers) that
originate HOEPA loans, whether or not
they continue to hold the loan. The loan
flipping rule may deter some
unaffordable lending if the parties
making, holding, or servicing the loan
are not permitted to refinance the loan
within the first year.

Assignees are covered by the rule
because in some instances they are the
“true creditor” funding the loan. Even
when they are not acting as the true
creditors, assignees of HOEPA loans are
subject to the refinancing restrictions to
ensure that loans are not transferred for
the purpose of evading the prohibition
and that borrowers are not pressured
into frequent refinancings by the party
holding or servicing their loans. Thus,
the rule has been revised to clarify that
it applies to assignees that are servicing
a HOEPA loan, whether or not they own
the obligation. Assignees will be under
the same restrictions as the original
creditor while holding or servicing the
loan. Comment 34(a)(3)-2 of the staff
commentary is added to provide
examples of how the rule is applied in
specific cases.

Under the proposal, the regulatory
prohibition applicable to creditors
would have applied to their affiliates in
all cases. Industry commenters were
concerned about the compliance
burden—particularly for creditors with
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broad geographic and corporate
structures. The final rule has been
narrowed and would not apply in
routine cases where consumers seek a
refinancing from an affiliate. Under the
final rule, loans made by an affiliate are
prohibited only if the creditor engages
in a pattern or practice of arranging
loans with an affiliate to evade the
flipping prohibition, or engages in other
acts or practices designed to evade the
rule. The final rule also prohibits
creditors from arranging refinancings of
their own loans with unaffiliated
creditors to evade the flipping
prohibition.

As noted above, some commenters
believe that the prohibition should be
lengthened. Although a longer period
might further limit the opportunity for
loan flipping, one year provides an
appropriate balance between the need to
address the clearest cases of abusive
refinancings and the need not to restrict
the free flow of credit in legitimate
transactions. Thus, the final rule retains
the one-year limitation, as proposed.

Borrower’s interest—Under the
proposal, creditors are permitted to
refinance a HOEPA loan within the one-
year period when “in the borrower’s
interest.” The determination of whether
or not a benefit exists would be based
on the totality of the circumstances.
Consumer representatives viewed the
standard as too lenient. They asserted
that the lack of specificity or examples
under the proposal would lead creditors
to liberally construe the “borrower’s
interest” standard to permit any
borrower predicament or any arguable
“improvement” in term, payment, or
rate, as sufficient justification for
refinancing within the first year.
Creditors, conversely, believed that the
standard’s lack of certainty would lead
to litigation, inconsistent application,
and borrower and judicial second-
guessing of creditors. This, creditors
argued, could ultimately result in a
hesitancy by creditors to extend
refinance credit at all in the first year of
origination of a HOEPA loan.

Commenters offered many suggestions
for more specific guidance, asking the
Board to provide that lowering the
interest rate or the monthly payment, or
eliminating a balloon payment or
variable rate feature, was per se, “in the
borrower’s interest.”” Although a list of
acceptable loan purposes would provide
more certainty, it is difficult to identify
circumstances that would be
unequivocally in the borrower’s interest
in all or even most cases. A good reason
in one context may be abusive in other
circumstances. For example, a
homeowner’s equity could still be
stripped through repeated refinancings

that carry high up-front fees even if they
result in incrementally lower APRs.

The Board believes that precisely
defining circumstances that are “in the
borrower’s interest” is not necessary,
given the nature of the loan flipping
prohibition. The prohibition applies for
a relatively short period, and is
intended as a strong deterrent for the
more egregious cases. The ‘“borrower’s
interest” exception must be narrowly
construed to preserve the effectiveness
of the overall prohibition. Moreover, the
probability that a legitimate creditor
would refinance its own HOEPA loans
within twelve months is typically low.

The Board recognizes that this
approach places the primary burden on
the creditor, in light of the totality of the
circumstances, to weigh whether the
loan is in the borrower’s interest. The
standard is intended to give legitimate
creditors some flexibility for
extenuating circumstances, while
creditors that rely on the exception
routinely to “flip”” HOEPA loans bear
the risk that a court will find that they
violated HOEPA.

Comment 34(a)(3)-1 of the staff
commentary has been expanded to
provide additional guidance on lenders’
ability to make loans that are in the
borrower’s interest notwithstanding the
loan-flipping prohibition. A mere
statement by the borrower that “‘this
loan is in my interest” would not meet
the standard. In connection with a
refinancing that provides additional
funds to the borrower, in determining
whether a refinancing is in the
borrower’s interest, consideration
should be given to whether the loan fees
and charges are commensurate with the
amount of new funds advanced, and
whether the real estate-related charges
are bona fide and reasonable in amount
(see generally § 226.4(c)(7)). A
refinancing would be in the borrower’s
interest if needed for a “bona fide
personal financial emergency”’; this is
the current standard for certain
consumer waivers under TILA. TILA
authorizes the Board to permit
consumers to waive the three-day
rescission period for certain home
equity loans or the three-day waiting
period before closing a HOEPA loan, if
necessary for homeowners to meet a
bona fide personal financial emergency.
See §226.23(e) and § 226.31(c)(1)(iii).
Comment 31(c)(1)(iii)-1 of the staff
commentary provides that the imminent
sale of the consumer’s home at
foreclosure during the three-day HOEPA
waiting period is an example of a bona
fide personal financial emergency.

Limitations on refinancing low-rate
loans—The December proposal
addressed abuses involving the

refinancing of low-rate loans originated
through mortgage assistance programs
designed to give low-or moderate-
income borrowers the opportunity for
homeownership. Some of these
homeowners who have unsecured debts
have been targeted by unscrupulous
lenders who consolidate the debts and
replace the low-cost, first-lien mortgage
with a substantially higher cost loan.
The replacement loans are often
unaffordable, many involve “loan
flipping,” and as a result, homeowners
have lost their homes. In some cases, the
low-rate loan is replaced even though
the first-lien holder may be willing to
subordinate its security interest.

Under the proposal creditors would
have been prohibited, in the first five
years of a zero interest rate or other low-
rate loan, from replacing that loan with
any higher-rate loan unless the
refinancing was in the interest of the
borrower. Based on the comments
received and after consultation with the
Consumer Advisory Council and further
analysis, the Board is withdrawing the
proposed provision addressing low-rate
loans.

Unlike the prohibition against loan
flipping, which applies only to HOEPA
creditors, the prohibition against
refinancing low-rate loans, as proposed,
would have applied to all mortgage
refinancing transactions. While
borrowers with low-rate mortgage loans
could benefit from the rule, the benefits
appear to be far outweighed by the
potential compliance burden for all
home-equity lenders. Therefore, the
proposed rule is being withdrawn at this
time for reconsideration. The Board will
consider other approaches that
appropriately protect borrowers with
low-rate loans in order to deter harmful
refinancings and provide adequate
remedies where they occur without
imposing unnecessary documentation
requirements on the market as a whole.

34(a)(4) Repayment Ability

Under section 129(h) of TILA, a
creditor may not engage in a pattern or
practice of making HOEPA loans based
on the equity in the borrower’s home
without regard to the consumer’s
repayment ability, taking into account
the consumer’s current and expected
income, current obligations, and
employment status. As proposed, the
final rule, formerly in § 226.32(e)(1), has
been moved to §226.34(a)(4) and
revised to parallel the statutory
language. The revision is a clarification
of existing law and is not a new rule.

Currently, compliance with the
prohibition against unaffordable lending
is difficult to enforce because creditors
are not required to document that they



65614

Federal Register/Vol. 66, No. 245/ Thursday, December 20, 2001/Rules and Regulations

considered the consumer’s ability to
repay. In addition, there have been
reports of creditors relying on
inaccurate information provided by
unscrupulous loan brokers. To aid in
solving these problems, the Board
proposed under § 226.34(a)(4)(ii) to
require that creditors generally verify
and document consumers’ current or
expected income, current obligations,
and employment to the extent
applicable. If a creditor engages in a
pattern or practice of making loans
without verifying and documenting
consumers’ repayment ability, there
would be a presumption that the
creditor has violated the rule. The Board
adopts the rule as § 226.34(a)(4) with
minor modifications.

Determining repayment ability—
Comment 34(a)(4)-1 of the staff
commentary, formerly comment
32(e)(1)-1, has been modified in light of
the new verification and documentation
requirements discussed below. The
comment has also been modified to
more closely track the statute.

The reference to § 226.32(d)(7) has
been deleted as unnecessary; the
sources of information listed in
§226.32(d)(7) with one exception are
listed in comment 34(a)(4)-2 on
verifying and documenting repayment
ability.

Verification and documentation—The
verification and documentation rule
requires creditors to use independent
sources to ascertain borrowers’ ability to
repay loans that are secured by their
homes, and to memorialize and retain
this information. Proposed comment
34(a)(4)(ii)-1 provided examples of
ways to verify and document the
income and obligations of consumers
who are employed, including those who
are self-employed. The final comment,
renumbered 34(a)(4)—4, adopts the
proposed comment with modifications
to accommodate creditworthy borrowers
not employed or without traditional
financial documents.

Most of the commenters supported
the rule and comment. Some
commenters from industry pointed out
that verification and documentation is
basic to the underwriting process and
already required for safety and
soundness purposes. Government
entities at both the federal and state
levels noted that verification and
documentation is necessary for
enforcement of the prohibition against
unaffordable mortgage lending. A few
commenters were concerned that the
rule was not sufficiently flexible in
allowing creditors to make loans to
creditworthy borrowers whose
repayment ability may not be based on
regular employment wages. The final

comment clarifies that creditors can rely
on any reliable source that provides a
reasonable basis for believing there are
sufficient funds to support repayment of
the loan.

Pattern or practice—Section 129(h) of
TILA does not define “pattern or
practice,” nor does the legislative
history provide guidance as to how the
phrase should be applied. The Board
proposed interpretive guidance on the
“pattern or practice” requirement. The
proposed comment provided that
determining whether a pattern or
practice exists depends on the totality of
the circumstances. The proposal
referenced statutes relevant to a pattern
or practice determination, specifically,
the Truth in Lending Act, the Equal
Credit Opportunity Act, the Fair
Housing Act, and Title VII of the Civil
Rights Act of 1964 (equal employment
opportunity).

Those that commented on this aspect
of the proposal generally requested
more guidance on what would
constitute a “pattern or practice.”
Several requested that the Board set a
specific standard. Industry commenters
generally preferred a narrow standard,
while representatives of consumer and
community groups sought a broader
standard that would be less onerous for
consumers. Comment 34(a)(1)-2 as
adopted provides additional guidance
on the “pattern or practice”
requirement, but retains the totality of
the circumstances test. The comment
provides that while a “pattern or
practice” of violations is not established
by isolated, random, or accidental acts,
it can be established without the use of
a statistical process. The comment also
notes that a creditor might act under a
lending policy (whether written or
unwritten) and that action alone could
establish that there is a pattern or
practice of violating the prohibition
against unaffordable lending.

Discounted introductory rates—
Concern was raised about creditors
determining a consumer’s repayment
ability based on low introductory rates
offered under some programs. Proposed
comment 34(a)(4)(i)-3 provided that in
considering consumers repayment
ability in transactions where the
creditor sets a temporary introductory
interest rate and the rate is later
adjusted (whether fixed or later
determined by an index or formula) the
creditor must consider increases in the
consumer’s payments assuming the
maximum possible increases in rates in
the shortest possible time frame. The
comment was not intended to impose a
standard for evaluating a borrower’s
repayment ability that is more stringent
than current industry practice. While

creditors typically do not evaluate a
borrower’s ability to repay a loan based
on a temporary discounted rate, they
also do not evaluate repayment ability
based on the maximum interest rate that
may be charged as a result of rate
adjustments on the loan. Based on the
comments and further analysis, the final
comment treats all discounted and
variable-rate loans the same. Comment
34(a)(4)-3, as adopted, requires
creditors to consider the consumer’s
ability to repay the loan assuming the
non-discounted rate for fixed-rate loans,
or the fully-indexed rate for variable rate
loans, is in effect at consummation.

34(b) Prohibited Acts or Practices for
Dwelling-Secured Loans; Open-end
Credit

HOEPA covers only closed-end
mortgage loans. In the December notice,
the Board proposed a prohibition
against structuring a home-secured loan
as a line of credit to evade HOEPA'’s
requirements, if the credit does not meet
the definition of open-end credit in
§226.2(a)(20).

Although consumer representatives
supported the Board’s proposal, they
generally believe that HOEPA should
cover open-end credit carrying rates or
fees above HOEPA'’s price triggers.
Industry commenters believe there is
little evidence that creditors are using
open-end credit to evade HOEPA.
Moreover, they oppose the rule as
unnecessary because it is already a
violation of TILA to provide disclosures
for an open-end credit plan if the legal
obligation does not meet the criteria for
open-end credit.

Pursuant to the Board’s authority
under section 129(1)(2)(A), as proposed,
§ 226.34(b) explicitly prohibits
structuring a mortgage loan as an open-
end credit line to evade HOEPA'’s
requirements, if the loan does not meet
the TILA definition of open-end credit.
This prohibition responds to cases
reported by consumer advocates at the
Board’s hearings and to enforcement
actions brought by the Federal Trade
Commission, where creditors have
documented loans as open-end
“revolving” credit, even if there was no
real expectation of repeat transactions
under a reusable line of credit. Although
the practice would currently violate
TILA, the new rule will subject creditors
and assignees to HOEPA’s stricter
liability rule and remedies if the credit
carries rates and fees that exceed
HOEPA'’s price triggers for closed-end
loans.

Where a loan is documented as open-
end credit but the features and terms or
other circumstances demonstrate that it
does not meet the definition of open-



Federal Register/Vol. 66,

No. 245/ Thursday, December 20, 2001/Rules and Regulations

65615

end credit, the loan is subject to the
rules for closed-end credit, including
HOEPA if the rate or fee trigger is met.
In response to comments, comment
34(b)-1 provides guidance on how to
apply HOEPA s triggers to transactions
structured as open-end credit in
violation of § 226.34(b).

Appendix H to Part 226—Closed-End
Model Forms and Clauses

Model Form H-16—Mortgage Sample
illustrates the disclosures required by
§ 226.32(c), which must be provided to
consumers at least three days before
becoming obligated on a mortgage
transaction subject to § 226.32. Model
Form H-16 is amended to illustrate the
additional disclosures required for
refinancings under § 226.32(c)(5). A new
comment App. H-20 clarifies that
although the additional disclosures are
required for refinancings that are subject
to § 226.32, creditors may, at their
option, include these disclosures for any
loan subject to that section. The Sample
also includes an illustration for loans
with balloon payments. Former
comments H-20 through H-23 have
been renumbered H-21 through H-24,
respectively.

IV. Regulatory Flexibility Analysis

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires federal
agencies either to provide a Final
Regulatory Flexibility Analysis with a
final rule or to certify that the final rule
will not have a significant economic
impact on a substantial number of small
entities. Based on available data, the
Board is unable to determine at this
time whether the final rule would have
a significant impact on a substantial
number of small entities. For this
reason, the Board has prepared the
following Final Regulatory Flexibility
Analysis.

(1) Statement of the need for and
objectives of the final rule—The final
rule is adopted to address predatory
lending and unfair practices in home-
equity lending. As stated more fully
above, the existing regulations are
amended to broaden the scope of
mortgage loans subject to HOEPA by
adjusting the price triggers used to
determine coverage under the act (both
the interest rate trigger and points and
fees trigger). Certain acts and practices
in connection with home-secured loans
are restricted. For example, creditors
may not engage in repeated refinancings
of HOEPA loans over a short time
period when the transactions are not in
the borrower’s interest. HOEPA’s
prohibition against extending credit
without regard to consumers’ repayment
ability is strengthened, and disclosures

received by consumers before closing
for HOEPA-covered loans are also
enhanced.

(2) Summary of public comment and
statement of changes—Significant
issues raised by the public comments in
response to the Board s proposal and
Initial Regulatory Flexibility Analysis
are described more fully in the
supplementary material provided above.

Section 103(f) of TILA provides that a
person becomes a creditor under TILA
if, during any twelve-month period, the
person originates more than one
HOEPA-covered loan, or one or more
HOEPA-covered loans through a
mortgage broker. In providing
protections to consumers whose
principal dwellings secure high-cost
mortgage loans, HOEPA did not create
different rules for large and small
creditors. Moreover, HOEPA sets forth
specific limitations on the Board’s
authority to exempt mortgage products
or categories of products from certain of
HOEPA'’s requirements. See Section
129(1)(1) of TILA. Nevertheless, the
Board has analyzed comments and has
sought to minimize compliance burden
for all creditors by making
modifications to the proposal in the
following ways.

* Tiered APR trigger—The final rule
retains the current APR trigger for
subordinate-lien loans at 10 percentage
points above the rate for Treasury
securities having a comparable maturity.
The proposed across-the-board
reduction of the APR trigger to 8
percentage points for all loans
encompassed subordinate-lien loans
that fall between the 8 and 10
percentage point triggers. The final
revision to the APR trigger reduces the
impact of the rule on creditors that
choose not to extend HOEPA-covered
credit generally, and on those that make
small, short-term home-equity loans in
particular, where fixed origination costs
may significantly impact the APR.

* Safe-harbor for refinancings in the
“borrower’s interest”—The final rule
provides additional guidance on
creditors ability to refinance a HOEPA
loan into another HOEPA loan that is in
the borrower’s interest notwithstanding
the one-year general prohibition on such
refinancings. Creditors expressed
concern that the proposed
determination for meeting the
standard—the totality of the
circumstances—was too subjective, and
that as a result creditors would refrain
from making refinancings during the
one-year period to avoid litigation risk.
In addition to providing additional
guidance on refinancings that would be
in the borrower s interest, the final rule
permits creditors to make an additional

subordinate-lien HOEPA loan that is not
a refinancing to the same borrower.

* Low-cost loan refinancing—The
proposed prohibition against
refinancing certain low-cost loans is
withdrawn. The relatively low number
of borrowers with low-cost mortgage
loans that would benefit from the rule
appeared to be far outweighed by the
compliance burden for all home-equity
lenders.

e Tolerance for amount borrowed—
The final rule, as proposed, requires
creditors making HOEPA-covered
refinancings to include the face amount
of the note (““amount borrowed”’) in the
HOEPA disclosures provided at least
three days before closing. If any term is
changed between the time the early
HOEPA disclosure is provided to the
consumer and consummation, and the
change makes the disclosure inaccurate,
new disclosures must be provided and
another three-day waiting period begins.
The final rule contains a small tolerance
for changes in the amount actually
borrowed of $100 above or below the
amount disclosed, and to the disclosed
regular payment as it is affected by the
disclosed amount borrowed. This
reduces redisclosure duties for creditors
making insignificant errors and
mitigates the economic impact of the
rule’s overall compliance burdens and
costs.

(3) Description of the small entities to
which the final rule would apply—The
number of lenders, large or small, likely
to be affected by the proposal is
unknown. In the June 2001 Call Report,
4,547 small banks (assets less than $100
million) had first-lien mortgage credit
outstanding, and 3,477 small banks had
junior-lien mortgage loans outstanding.
At the same time there were 228 small
thrifts that report to the Office of Thrift
Supervision which had closed-end first
mortgage credit and/or junior-lien loans
outstanding. The number of banks or
thrifts active in subprime lending or
HOEPA loans cannot be determined
from information in the Call Report.

There is no comprehensive listing of
consumer finance companies, but
informal industry contacts indicate that
there may be about 2,000 such
institutions nationwide. Most of these
companies are small entities, but
apparently many, perhaps most, of the
small institutions do not engage in
mortgage lending, preferring to
concentrate on unsecured lending and
sales finance. An unknown number of
small institutions do engage in mortgage
lending, but there is no comprehensive
listing of these institutions or estimate
of their number.

There also is no comprehensive
listing of mortgage banks or mortgage
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brokers, but informal discussions with
industry sources indicate that there are
more than 1,200 mortgage banking firms
with annual mortgage originations of
less than $100 million that are members
of a national trade association. Some of
these companies are primarily mortgage
servicing companies and generate few or
no new mortgages, but there is also an
unknown number of other mortgage
banks that do not belong to the
association.

The effect of expanding HOEPA
coverage on small entities is unknown.
The precise effect that adjusting the
triggers will have on creditors’ business
strategies is difficult to predict. As
discussed in the supplementary
information provided above, there is an
active market for HOEPA loans under
the current triggers. Some creditors that
choose not to make HOEPA loans may
withdraw from making loans in the
range of rates that would be covered by
the lowered threshold. Others creditors
may fill any void left by creditors that
choose not to make HOEPA loans. And
others may have the flexibility to avoid
HOEPA s coverage by lowering rates or
fees for some loans at the margins,
consistent with the risk involved.

(4) Reporting, recordkeeping, and
compliance requirements—The final
amendments: (1) Extend the protections
of HOEPA to more loans; (2) strengthen
HOEPA’s prohibition on loans based on
homeowners’ equity without regard to
repayment ability; (3) improve
disclosures received by consumers
before closing; and (4) prohibit certain
acts or practices, to address some ‘“loan
flipping” within the first twelve months
of a HOEPA loan by prohibiting a
refinancing into another HOEPA loan to
the same borrower unless the
refinancing is in the borrower’s interest.
HOEPA applies to creditors that make
more than one HOEPA loan in a twelve-
month period. For firms engaged in
subprime lending, HOEPA’s existing
scope of coverage, its prohibition on
loans made without regard to
consumers’ repayment ability, and its
mandatory pre-closing disclosures
already require the professional skills
needed to comply with HOEPA. For
some creditors (or holders or servicers
of HOEPA loans) that seek to refinance
a HOEPA loan with the same borrower
into another HOEPA loan during a one-
year period after origination, some
recordkeeping adjustments may be
necessary. However, the Board believes
the burden will not be significant, since
each of these parties has records that
associate the borrower and the loan date
for purposes of the one-year prohibition.
Also, while the final rule imposes a new
requirement to document and verify

consumers’ repayment ability for
HOEPA loans, the Board believes that
creditors’ existing consideration of
safety and soundness issues and risk
assessment will result in little
additional burden to comply with the
new requirements.

Institutions that originate subprime
mortgages, including small entities, will
have to become aware of new
definitions that expand HOEPA
coverage, and as needed, will have to
comply with the additional disclosures
and other consumer protection
provisions that apply to HOEPA loans.
To comply with the final rule, then,
creditors will need, among other things,
to prepare disclosure forms, make
various operational changes, and train
staff. Professional skills needed to
comply with the final rule may include
clerical, computer systems, personnel
training, as well as legal advice, which
will require internal review and other
actions by programmers and systems
specialists, employee trainers, attorneys,
and senior managers. Significantly,
however, these skills are currently
required to comply with HOEPA’s
existing rules and are not new to
creditors both large and small. Creditors
can reasonably be expected to be able to
rely on current personnel for these
specialized skills and thus not
experience undue compliance burden.

(5) Significant alternatives to the final
rule—As explained above, the final rule
is adopted substantially as proposed to
address predatory lending and unfair
practices in the home-equity market,
and contains several revisions to reflect
suggestions or alternatives
recommended by commenters.
Specifically, the adoption of a “tiered”
APR trigger, the inclusion of a tolerance
for insignificant errors in disclosing the
amount borrowed, the additional
guidance for meeting the ‘““borrower’s
interest” standard under the refinancing
restriction, and the withdrawal of the
“low-cost loan” refinancing prohibition,
all reflect an effort to incorporate
practical measures to reduce
compliance burdens for creditors. The
supplementary information provided
above discusses other alternatives
suggested by commenters. The rule’s
amendments are issued pursuant to the
Board’s authority under TILA to adjust
the scope of mortgage loans covered by
HOEPA, to prohibit certain acts or
practices affecting mortgage loans or
refinancings, to effectuate the purposes
of TILA, to prevent circumvention or
evasion, or to facilitate compliance. The
amendments are intended to target
unfair or abusive lending practices
without unduly interfering with the
flow of credit, creating unnecessary

credit burden, or narrowing consumers’
options in legitimate credit transactions.
The final rule contains specific
modifications to the proposed rule that
reduce regulatory burden.

V. Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3506;
5 CFR 1320 Appendix A.1), the Board
reviewed the rule under the authority
delegated to the Board by the Office of
Management and Budget. The Federal
Reserve may not conduct or sponsor,
and an organization is not required to
respond to, this information collection
unless it displays a currently valid OMB
control number. The OMB control
number is 7100-0199.

The collection of information that is
revised by this rulemaking is found in
12 CFR part 226 and in Appendices F,
G, H, ], K, and L. This information is
mandatory (15 U.S.C. 1601 et seq.) to
evidence compliance with the
requirements of Regulation Z and the
Truth in Lending Act (TILA). The
respondents/recordkeepers are all types
of creditors, among which are small
businesses. Under the Paperwork
Reduction Act, the Federal Reserve
accounts for the paperwork burden
associated with Regulation Z only for
state member banks, their subsidiaries,
and subsidiaries of bank holding
companies (not otherwise regulated).
Other agencies account for the
paperwork burden on their respective
constituencies under this regulation.
Institutions are required to retain
records for twenty-four months.

The final rule broadens HOEPA’s
coverage (by lowering the APR trigger
for first-lien loans by 2 percentage
points and adding certain costs to the
fee-based trigger) and revises a
disclosure currently required by
§ 226.32 of Regulation Z. The revised
disclosure covers refinancings subject to
HOEPA and states the total amount of
the borrower’s obligation and whether
optional credit insurance or debt-
cancellation coverage is included in the
amount borrowed (§ 226.32(c)(5)).
Model Form H-16 illustrates this
revised disclosure. The burden of
revising the disclosure should be
minimal because most institutions use
software that automatically generates
model forms such as Model Form H-16.
The changes to the triggers also should
impose minimal burden because the
changes generally will require only a
one-time reprogramming of systems.

With respect to state member banks,
it is estimated that there are 976
respondent/recordkeepers and an
average frequency of 136,294 responses
per respondent each year for Regulation
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Z. Therefore, the total annual burden
under the regulation for all state
member banks is estimated to be
1,841,118 hours. In the Federal
Reserve’s April 2001 Paperwork
Reduction Act submission to OMB
addressing the electronic disclosures
interim rule, the Federal Reserve stated
its belief that state member banks do not
typically offer the type of loans that
would require HOEPA disclosures and
that these disclosures had a negligible
effect on the paperwork burden for state
member banks. Lowering the APR
trigger by 2 percentage points could,
however, result in higher burden for the
few state member banks that choose to
make these loans. Because little
information is available about the actual
number of loans that will be affected by
the coverage change the Federal Reserve
is not changing its current burden
estimates cited above. The Federal
Reserve will, however, solicit more
burden comments and re-estimate the
burden associated with the HOEPA
requirements in Regulation Z in the next
triennial PRA review (during the fourth
quarter 2002). The Federal Reserve also
estimates the one-time cost burden for
programming systems with the revised
disclosures and updating systems with
the new triggers to be $135,000 per
bank, on average.

Because the records are maintained at
state member banks and the notices are
not provided to the Federal Reserve, no
issue of confidentiality under the
Freedom of Information Act arises;
however, any information obtained by
the Federal Reserve may be protected
from disclosure under exemptions
(b)(4), (6), and (8) of the Freedom of
Information Act (5 U.S.C. 522 (b)(4), (6)
and (8)). The disclosures and
information about error allegations are
confidential between creditors and the
customer.

The Federal Reserve has a continuing
interest in the public’s opinions of our
collections of information. At any time,
comments regarding the burden
estimate, or any other aspect of this
collection of information, including
suggestions for reducing the burden,
may be sent to: Secretary, Board of
Governors of the Federal Reserve
System, 20th and C Streets, NW.,
Washington, DC 20551; and to the
Office of Management and Budget,
Paperwork Reduction.

List of Subjects in 12 CFR Part 226

Advertising, Federal Reserve System,
Mortgages, Reporting and recordkeeping
requirements, Truth in lending.

For the reasons set forth in the
preamble, the Board amends Regulation
Z, 12 CFR part 226, as set forth below:

PART 226—TRUTH IN LENDING
(REGULATION 2)

1. The authority citation for part 226
continues to read as follows:

Authority: 12 U.S.C. 3806; 15 U.S.C. 1604
and 1637(c)(5).

Subpart A—General

2. Section 226.1 is amended by:
a. Revising paragraph (b); and
b. Revising paragraph (d)(5).

§226.1 Authority, purpose, coverage,
organization, enforcement and liability.
* * * * *

(b) Purpose. The purpose of this
regulation is to promote the informed
use of consumer credit by requiring
disclosures about its terms and cost. The
regulation also gives consumers the
right to cancel certain credit
transactions that involve a lien on a
consumer’s principal dwelling,
regulates certain credit card practices,
and provides a means for fair and timely
resolution of credit billing disputes. The
regulation does not govern charges for
consumer credit. The regulation
requires a maximum interest rate to be
stated in variable-rate contracts secured
by the consumer’s dwelling. It also
imposes limitations on home equity
plans that are subject to the
requirements of § 226.5b and mortgages
that are subject to the requirements of
§226.32. The regulation prohibits
certain acts or practices in connection
with credit secured by a consumer’s
principal dwelling.

* * * * *

(d) Organization. * * *

(5) Subpart E contains special rules
for mortgage transactions. Section
226.32 requires certain disclosures and
provides limitations for loans that have
rates and fees above specified amounts.
Section 226.33 requires disclosures,
including the total annual loan cost rate,
for reverse mortgage transactions.
Section 226.34 prohibits specific acts
and practices in connection with

mortgage transactions.
* * * * *

Subpart E—Special Rules for Certain
Home Mortgage Transactions

3. Section 226.32 is amended by:

a. Republishing paragraph (a)(1)
introductory text and revising paragraph
(@) (1))

b. Republishing paragraph (b)
introductory text and revising paragraph
(b)(2);

c¢. Revising paragraph (c) introductory
text, revising paragraph (c)(3), and
adding paragraph (c)(5);

d. Revising paragraph (d) introductory
text and adding paragraph (d)(8); and
e. Removing paragraph (e).

§226.32 Requirements for certain closed-
end home mortgages.

(a) Coverage. (1) Except as provided in
paragraph (a)(2) of this section, the
requirements of this section apply to a
consumer credit transaction that is
secured by the consumer’s principal
dwelling, and in which either:

(i) The annual percentage rate at
consummation will exceed by more
than 8 percentage points for first-lien
loans, or by more than 10 percentage
points for subordinate-lien loans, the
yield on Treasury securities having
comparable periods of maturity to the
loan maturity as of the fifteenth day of
the month immediately preceding the
month in which the application for the
extension of credit is received by the

creditor; or
* * * * *

(b) Definitions. For purposes of this
subpart, the following definitions apply:

(1) For purposes of paragraph (a)(1)(ii)
of this section, points and fees means:

(i) All items required to be disclosed
under § 226.4(a) and 226.4(b), except
interest or the time-price differential;

(ii) All compensation paid to
mortgage brokers;

(iii) All items listed in § 226.4(c)(7)
(other than amounts held for future
payment of taxes) unless the charge is
reasonable, the creditor receives no
direct or indirect compensation in
connection with the charge, and the
charge is not paid to an affiliate of the
creditor; and

(iv) Premiums or other charges for
credit life, accident, health, or loss-of-
income insurance, or debt-cancellation
coverage (whether or not the debt-
cancellation coverage is insurance
under applicable law) that provides for
cancellation of all or part of the
consumer’s liability in the event of the
loss of life, health, or income or in the
case of accident, written in connection

with the credit transaction.
* * * * *

(c) Disclosures. In addition to other
disclosures required by this part, in a
mortgage subject to this section, the
creditor shall disclose the following in

conspicuous type size:
* * * * *

(3) Regular payment; balloon
payment. The amount of the regular
monthly (or other periodic) payment
and the amount of any balloon payment.
The regular payment disclosed under
this paragraph shall be treated as
accurate if it is based on an amount
borrowed that is deemed accurate and is
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disclosed under paragraph (c)(5) of this
section.

(5) Amount borrowed. For a mortgage
refinancing, the total amount the
consumer will borrow, as reflected by
the face amount of the note; and where
the amount borrowed includes
premiums or other charges for optional
credit insurance or debt-cancellation
coverage, that fact shall be stated,
grouped together with the disclosure of
the amount borrowed. The disclosure of
the amount borrowed shall be treated as
accurate if it is not more than $100
above or below the amount required to

be disclosed.

(d) Limitations. A mortgage
transaction subject to this section shall
not include the following terms:

* * * * *

(8) Due-on-demand clause. A demand
feature that permits the creditor to
terminate the loan in advance of the
original maturity date and to demand
repayment of the entire outstanding
balance, except in the following
circumstances:

(i) There is fraud or material
misrepresentation by the consumer in
connection with the loan;

(ii) The consumer fails to meet the
repayment terms of the agreement for
any outstanding balance; or

(iii) There is any action or inaction by
the consumer that adversely affects the
creditor’s security for the loan, or any

right of the creditor in such security.
* * * * *

4. A new §226.34 is added to subpart
E to read as follows:

§226.34 Prohibited acts or practices in
connection with credit secured by a
consumer's dwelling.

(a) Prohibited acts or practices for
loans subject to § 226.32. A creditor
extending mortgage credit subject to
§ 226.32 shall not—

(1) Home improvement contracts. Pay
a contractor under a home improvement
contract from the proceeds of a mortgage
covered by § 226.32, other than:

(i) By an instrument payable to the
consumer or jointly to the consumer and
the contractor; or

(ii) At the election of the consumer,
through a third-party escrow agent in
accordance with terms established in a
written agreement signed by the
consumer, the creditor, and the
contractor prior to the disbursement.

(2) Notice to assignee. Sell or
otherwise assign a mortgage subject to
§226.32 without furnishing the
following statement to the purchaser or
assignee: “Notice: This is a mortgage
subject to special rules under the federal
Truth in Lending Act. Purchasers or
assignees of this mortgage could be
liable for all claims and defenses with
respect to the mortgage that the
borrower could assert against the
creditor.”

(3) Refinancings within one-year
period. Within one year of having
extended credit subject to § 226.32,
refinance any loan subject to § 226.32 to
the same borrower into another loan
subject to § 226.32, unless the
refinancing is in the borrower’s interest.
An assignee holding or servicing an
extension of mortgage credit subject to
§ 226.32, shall not, for the remainder of
the one-year period following the date
of origination of the credit, refinance

any loan subject to § 226.32 to the same
borrower into another loan subject to

§ 226.32, unless the refinancing is in the
borrower’s interest. A creditor (or
assignee) is prohibited from engaging in
acts or practices to evade this provision,
including a pattern or practice of
arranging for the refinancing of its own
loans by affiliated or unaffiliated
creditors, or modifying a loan agreement
(whether or not the existing loan is
satisfied and replaced by the new loan)
and charging a fee.

(4) Repayment ability. Engage in a
pattern or practice of extending credit
subject to § 226.32 to a consumer based
on the consumer’s collateral without
regard to the consumer’s repayment
ability, including the consumer’s
current and expected income, current
obligations, and employment. There is a
presumption that a creditor has violated
this paragraph (a)(4) if the creditor
engages in a pattern or practice of
making loans subject to § 226.32
without verifying and documenting
consumers’ repayment ability.

(b) Prohibited acts or practices for
dwelling-secured loans; open-end credit.
In connection with credit secured by the
consumer’s dwelling that does not meet
the definition in § 226.2(a)(20), a
creditor shall not structure a home-
secured loan as an open-end plan to
evade the requirements of § 226.32.

5. Appendix H to Part 226 is amended
by revising Model Form H-16 to read as
follows:

Appendix H to Part 226X—Closed-End
Model Forms and Clauses

* * * * *

BILLING CODE 6210-01-P
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H-16—Mortgage Sample

You are not required to complete this agreement merely because you have
received these disclosures or have signed a loan application.

If you obtain this loan, the lender will have a mortgage on your home.
YOU COULD LOSE YOUR HOME, AND ANY MONEY YOU HAVE PUT

INTO IT, IF YOU DO NOT MEET YOUR OBLIGATIONS UNDER THE
LOAN.

You are borrowing $ (optional credit insurance is C is not I included
in this amount).

The annual percentage rate on your loan will be: %.

Your regular _[frequency] payment will be: $
[At the end of your loan, you will still owe us: $_[balloon amount] ]

[Your interest rate may increase. Increases in the interest rate could increase your
payment. The highest amount your payment could increase is to $ N

BILLING CODE 6210-01-C
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6. In Supplement I to Part 226, the
following amendments are made:

a. Under Section 226.31—General
Rules, under Paragraph 31(c)(1)(i),
paragraph 2. is added;

b. Under Section 226.32—
Requirements for Certain Closed-End
Home Mortgages, under Paragraph
32(a)(1)(ii), paragraph 1. introductory
text is revised and 1.iv. is added;

c. Under Section 226.32—
Requirements for Certain Closed-End
Home Mortgages, a new heading
Paragraph 32(b)(1)(iv) is added and a
new paragraph 1. is added;

d. Under Section 226.32—
Requirements for Certain Closed-End

Home Mortgages, under Paragraph 32(c)(3

the heading is revised, paragraph 1. is
revised and paragraph 2. is removed;
and a new heading Paragraph 32(c)(5) is
added and a new paragraph 1. is added.

e. Under Section 226.32—
Requirements for Certain Closed-End
Home Mortgages, a new heading
Paragraph 32(d)(8) is added; a new
heading Paragraph 32(d)(8)(ii) is added
and a new paragraph 1. is added; and a
new heading Paragraph 32(d)(8)(iii) is
added and new paragraphs 1. and 2. are
added.

f. Under Section 226.32—
Requirements for Certain Closed-End
Home Mortgages, 32(e) Prohibited Acts
and Practices is removed,;

g. Under subpart E, a new Section
226.34—Prohibited Acts or Practices in
Connection with Credit Secured by a
Consumer’s Dwelling; Open-end Credit
is added; and

h. Under Appendix H—Closed-End
Model Forms and Clauses, paragraphs
20. through 23. are redesignated as
paragraphs 21. through 24., and new
paragraph 20. is added.

The additions and revisions read as
follows:

Supplement I to Part 226 Official Staff
Interpretations

* * * * *

Subpart E—Special Rules for Certain
Home Mortgage Transactions

Section 226.31—General Rules

* * * * *

31(c) Timing of disclosure.
* * * * *

Paragraph 31(c)(1)(i) Change in terms.
* * * * *

2. Sale of optional products at
consummation. If the consumer
finances the purchase of optional
products such as credit insurance and as
a result the monthly payment differs
from what was previously disclosed
under § 226.32, redisclosure is required
and a new three-day waiting period

applies. (See comment 32(c)(3)-1 on
when optional items may be included in

the regular payment disclosure.)
* * * * *

Section 226.32—Requirements for
Certain Closed-End Home Mortgages

32(a) Coverage.

Paragraph 32(a)(1)(ii).

1. Total loan amount. For purposes of
the “points and fees” test, the total loan
amount is calculated by taking the
amount financed, as determined
according to § 226.18(b), and deducting
any cost listed in § 226.32(b)(1)(iii) and

}§ 226.32(b)(1)(iv) that is both included

as points and fees under § 226.32(b)(1)
and financed by the creditor. Some
examples follow, each using a $10,000
amount borrowed, a $300 appraisal fee,
and $400 in points. A $500 premium for
optional credit life insurance is used in

one example.
* * * * *

iv. If the consumer finances a $300 fee
for a creditor-conducted appraisal and a
$500 single premium for optional credit
life insurance, and pays $400 in points
at closing, the amount financed under
§226.18(b) is $10,400 ($10,000, plus the
$300 appraisal fee that is paid to and
financed by the creditor, plus the $500
insurance premium that is financed by
the creditor, less $400 in prepaid
finance charges). The $300 appraisal fee
paid to the creditor is added to other
points and fees under § 226.32(b)(1)(iii),
and the $500 insurance premium is
added under 226.32(b)(1)(iv). The $300
and $500 costs are deducted from the
amount financed ($10,400) to derive a
total loan amount of $9,600.

* * * * *
32(b) Definitions.
* * * * *

Paragraph 32(b)(1)(iv).

1. Premium amount. In determining
“points and fees” for purposes of this
section, premiums paid at or before
closing for credit insurance are included
whether they are paid in cash or
financed, and whether the amount
represents the entire premium for the

coverage or an initial payment.
* * * * *

32(c) Disclosures.

* * * * *

Paragraph 32(c)(3) Regular payment;
balloon payment.

1. General. The regular payment is the
amount due from the borrower at
regular intervals, such as monthly,
bimonthly, quarterly, or annually. There
must be at least two payments, and the
payments must be in an amount and at
such intervals that they fully amortize

the amount owed. In disclosing the
regular payment, creditors may rely on
the rules set forth in § 226.18(g);
however, the amounts for voluntary
items, such as credit life insurance, may
be included in the regular payment
disclosure only if the consumer has

previously agreed to the amounts.
* * * * *

Paragraph 32(c)(5) Amount borrowed.

1. Optional insurance; debt-
cancellation coverage. This disclosure is
required when the amount borrowed in
a refinancing includes premiums or
other charges for credit life, accident,
health, or loss-of-income insurance, or
debt-cancellation coverage (whether or
not the debt-cancellation coverage is
insurance under applicable law) that
provides for cancellation of all or part
of the consumer’s liability in the event
of the loss of life, health, or income or
in the case of accident. See comment
4(d)(3)-2 and comment app. G and H-
2 regarding terminology for debt-
cancellation coverage.

32(d) Limitations.

* * * * *

32(d)(8) Due-on-demand clause.

Paragraph 32(d)(8)(ii).

1. Failure to meet repayment terms. A
creditor may terminate a loan and
accelerate the balance when the
consumer fails to meet the repayment
terms provided for in the agreement; a
creditor may do so, however, only if the
consumer actually fails to make
payments. For example, a creditor may
not terminate and accelerate if the
consumer, in error, sends a payment to
the wrong location, such as a branch
rather than the main office of the
creditor. If a consumer files for or is
placed in bankruptcy, the creditor may
terminate and accelerate under this
provision if the consumer fails to meet
the repayment terms of the agreement.
Section 226.32(d)(8)(ii) does not
override any state or other law that
requires a creditor to notify a borrower
of a right to cure, or otherwise places a
duty on the creditor before it can
terminate a loan and accelerate the
balance.

Paragraph 32(d)(8)(iii).

1. Impairment of security. A creditor
may terminate a loan and accelerate the
balance if the consumer’s action or
inaction adversely affects the creditor’s
security for the loan, or any right of the
creditor in that security. Action or
inaction by third parties does not, in
itself, permit the creditor to terminate
and accelerate.

2. Examples. i. A creditor may
terminate and accelerate, for example,
if:
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A. The consumer transfers title to the
property or sells the property without
the permission of the creditor.

B. The consumer fails to maintain
required insurance on the dwelling.

C. The consumer fails to pay taxes on
the property.

D. The consumer permits the filing of
a lien senior to that held by the creditor.

E. The sole consumer obligated on the
credit dies.

F. The property is taken through
eminent domain.

G. A prior lienholder forecloses.

ii. By contrast, the filing of a judgment
against the consumer would permit
termination and acceleration only if the
amount of the judgment and collateral
subject to the judgment is such that the
creditor’s security is adversely affected.
If the consumer commits waste or
otherwise destructively uses or fails to
maintain the property such that the
action adversely affects the security, the
loan may be terminated and the balance
accelerated. Illegal use of the property
by the consumer would permit
termination and acceleration if it
subjects the property to seizure. If one
of two consumers obligated on a loan
dies, the creditor may terminate the loan
and accelerate the balance if the security
is adversely affected. If the consumer
moves out of the dwelling that secures
the loan and that action adversely
affects the security, the creditor may
terminate a loan and accelerate the
balance.

* * * * *

Section 226.34—Prohibited Acts or
Practices in Connection with Credit
Secured by a Consumer s Dwelling;
Open-end Credit

34(a) Prohibited acts or practices for
loans subject to § 226.32.

Paragraph 34(a)(1) Home-
Improvement contracts.

Paragraph 34(a)(1)(i).

1. Joint payees. If a creditor pays a
contractor with an instrument jointly
payable to the contractor and the
consumer, the instrument must name as
payee each consumer who is primarily
obligated on the note.

Paragraph 34(a)(2) Notice to Assignee.

1. Subsequent sellers or assignors.
Any person, whether or not the original
creditor, that sells or assigns a mortgage
subject to § 226.32 must furnish the
notice of potential liability to the
purchaser or assignee.

2. Format. While the notice of
potential liability need not be in any
particular format, the notice must be
prominent. Placing it on the face of the
note, such as with a stamp, is one means
of satisfying the prominence
requirement.

3. Assignee liability. Pursuant to
section 131(d) of the act, the act’s
general holder-in-due course protections
do not apply to purchasers and
assignees of loans covered by § 226.32.
For such loans, a purchaser’s or other
assignee’s liability for all claims and
defenses that the consumer could assert
against the creditor is not limited to
violations of the act.

Paragraph 34(a)(3) Refinancings
within one-year period.

1. In the borrower’s interest. The
determination of whether or not a
refinancing covered by § 226.34(a)(3) is
in the borrower’s interest is based on the
totality of the circumstances, at the time
the credit is extended. A written
statement by the borrower that “this
loan is in my interest” alone does not
meet this standard.

i. A refinancing would be in the
borrower’s interest if needed to meet the
borrower’s “bona fide personal financial
emergency’’ (see generally § 226.23(e)
and §226.31(c)(1)(iii)).

ii. In connection with a refinancing
that provides additional funds to the
borrower, in determining whether a loan
is in the borrower’s interest
consideration should be given to
whether the loan fees and charges are
commensurate with the amount of new
funds advanced, and whether the real
estate-related charges are bona fide and
reasonable in amount (see generally
§226.4(c)(7)).

2. Application of the one-year
refinancing prohibition to creditors and
assignees. The prohibition in
§226.34(a)(3) applies where an
extension of credit subject to § 226.32 is
refinanced into another loan subject to
§226.32. The prohibition is illustrated
by the following examples. Assume that
Creditor A makes a loan subject to
§226.32 on January 15, 2003, secured by
a first lien; this loan is assigned to
Creditor B on February 15, 2003:

i. Creditor A is prohibited from
refinancing the January 2003 loan (or
any other loan subject to § 226.32 to the
same borrower) into a loan subject to
§226.32, until January 15, 2004.
Creditor B is restricted until January 15,
2004, or such date prior to January 15,
2004 that Creditor B ceases to hold or
service the loan. During the prohibition
period, Creditors A and B may make a
subordinate lien loan that does not
refinance a loan subject to § 226.32.
Assume that on April 1, 2003, Creditor
A makes but does not assign a second-
lien loan subject to § 226.32. In that
case, Creditor A would be prohibited
from refinancing either the first-lien or
second-lien loans (or any other loans to
that borrower subject to § 226.32) into

another loan subject to § 226.32 until
April 1, 2004.

ii. The loan made by Creditor A on
January 15, 2003 (and assigned to
Creditor B) may be refinanced by
Creditor C at any time. If Creditor C
refinances this loan on March 1, 2003
into a new loan subject to § 226.32,
Creditor A is prohibited from
refinancing the loan made by Creditor C
(or any other loan subject to § 226.32 to
the same borrower) into another loan
subject to § 226.32 until January 15,
2004. Creditor C is similarly prohibited
from refinancing any loan subject to
§ 226.32 to that borrower into another
until March 1, 2004. (The limitations of
§ 226.34(a)(3) no longer apply to
Creditor B after Creditor C refinanced
the January 2003 loan and Creditor B
ceased to hold or service the loan.)

Paragraph 34(a)(4) Repayment ability.

1. Income. Any expected income can
be considered by the creditor, except
equity income that would be realized
from collateral. For example, a creditor
may use information about income other
than regular salary or wages such as
gifts, expected retirement payments, or
income from self-employment, such as
housecleaning or childcare.

2. Pattern or practice of extending
credit—repayment ability. Whether a
creditor is engaging or has engaged in a
pattern or practice of violations of this
section depends on the totality of the
circumstances in the particular case.
While a pattern or practice is not
established by isolated, random, or
accidental acts, it can be established
without the use of a statistical process.
In addition, a creditor might act under
a lending policy (whether written or
unwritten) and that action alone could
establish a pattern or practice of making
loans in violation of this section.

3. Discounted introductory rates. In
transactions where the creditor sets an
initial interest rate to be adjusted later
(whether fixed or to be determined by
an index or formula), in determining
repayment ability the creditor must
consider the consumer’s ability to make
loan payments based on the non-
discounted or fully-indexed rate at the
time of consummation.

4. Verifying and documenting income
and obligations. Creditors may verify
and document a consumer’s repayment
ability in various ways. A creditor may
verify and document a consumer’s
income and current obligations through
any reliable source that provides the
creditor with a reasonable basis for
believing that there are sufficient funds
to support the loan. Reliable sources
include, but are not limited to, a credit
report, tax returns, pension statements,
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and payment records for employment
income.

Paragraph 34(b) Prohibited acts or
practices for dwelling-secured loans;
open-end credit.

1. Amount of credit extended. Where
a loan is documented as open-end credit
but the features and terms or other
circumstances demonstrate that it does
not meet the definition of open-end
credit, the loan is subject to the rules for
closed-end credit, including § 226.32 if
the rate or fee trigger is met. In applying
the triggers under § 226.32, the “amount
financed,” including the “principal loan
amount” must be determined. In making
the determination, the amount of credit
that would have been extended if the
loan had been documented as a closed-
end loan is a factual determination to be
made in each case. Factors to be
considered include the amount of
money the consumer originally
requested, the amount of the first
advance or the highest outstanding
balance, or the amount of the credit line.
The full amount of the credit line is
considered only to the extent that it is
reasonable to expect that the consumer
might use the full amount of credit.

* * * * *

Appendix H—Closed-End Model Forms
and Clauses

* * * * *

20. Sample H-16. This sample illustrates
the disclosures required under § 226.32(c).
The sample illustrates the amount borrowed
and the disclosures about optional insurance
that are required for mortgage refinancings
under § 226.32(c)(5). Creditors may, at their
option, include these disclosures for all loans
subject to § 226.32. The sample also includes
disclosures required under § 226.32(c)(3)
when the legal obligation includes a balloon
payment.

* * * * *

By order of the Board of Governors of the
Federal Reserve System, December 14, 2001.

Jennifer J. Johnson,

Secretary of the Board.

[FR Doc. 01-31264 Filed 12—-19-01; 8:45 am]
BILLING CODE 6210-01-P

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Parts 700, 701, 712, 715, 723,
725, and 790

Definitions; Organization and
Operation of Federal Credit Unions;
Credit Union Service Corporations;
Supervisory Committee Audits and
Verifications; Member Business
Loans; Central Liquidity Facility;
Description of NCUA

AGENCY: National Credit Union
Administration (NCUA).
ACTION: Final rule.

SUMMARY: NCUA is issuing a final rule
to amend various rules to make
technical corrections and add and revise
certain definitions. The Board is adding
a scope section and definitions of “paid-
in and unimpaired capital and surplus”
and ‘“‘unimpaired capital and surplus”
to its rule containing definitions. The
Board also is removing obsolete
references from this rule and updating
the rule concerning changes in officials
of newly chartered or troubled credit
unions. The Board is correcting a
citation in the supervisory committee
rule and making clarifications to the
credit union service organization
(CUSQ) rule and the member business
loan rule. In addition, the Board is
updating and clarifying the definition
for “paid-in and unimpaired capital and
surplus” in the Central Liquidity
Facility (CLF) rule. Finally, the Board is
changing a reference in Part 790 from
the “Office of Community Development
Credit Unions” to the “Office of Credit
Union Development.”

DATES: This rule is effective January 22,
2002.

FOR FURTHER INFORMATION CONTACT:
Regina Metz, Staff Attorney, Division of
Operations, Office of General Counsel,
at the National Credit Union
Administration, 1775 Duke Street,
Alexandria, Virginia 22314-3428, or
telephone: (703) 518-6561; or Herbert S.
Yolles, Deputy Director, Office of
Examination and Insurance, at the same
address or telephone: (703) 518—6360.
SUPPLEMENTARY INFORMATION:

Background

On June 21, 2001, NCUA issued a
proposed rule on definitions and
technical corrections. 66 FR 33211, June
21, 2001. The proposed rule resulted
from NCUA'’s policy of continually
reviewing its regulations to “update,
clarify and simplify existing regulations
and eliminate redundant and
unnecessary provisions.” Interpretive
Rulings and Policy Statement (IRPS) 87—

2, Developing and Reviewing
Government Regulations. The NCUA
Board is issuing the final rule
unchanged from the proposed rule.

The proposed rule replaced obsolete
references in two parts of NCUA’s
regulations related with new references
to prompt corrective action, section 216
of the Federal Credit Union Act. 12 CFR
700.1, 701.14. In the definitions part of
the regulations, the proposed rule added
a scope section and definitions for
“paid-in and unimpaired capital and
surplus” and ‘“unimpaired capital and
surplus.” 12 CFR part 700. The
proposed rule conformed definitions of
paid-in and unimpaired capital and
surplus in the CUSO and CLF rules to
the proposed definitions in the
definitions part. 12 CFR 712.2(d); 12
CFR 725.2(0). The proposed rule also
corrected a citation in the supervisory
committee audit rule and clarified the
member business loan rule by changing
a reference from ““federally insured
credit unions” to ‘““federally insured
state-chartered credit unions.” 12 CFR
715.2(1), 723.4. The proposed rule also
updated NCUA’s regulations by
changing a reference in Part 790 from
the “Office of Community Development
Credit Unions” to the office’s new
name, the “Office of Credit Union
Development.” The NCUA Board is
adopting all the proposed changes in the
final rule.

Summary of Comments

The NCUA Board requested comment
on all aspects of the proposed rule and
received three comment letters: One
from a national trade association, one
from a state trade association, and one
from a federal credit union (FCU). The
two trade associations supported the
proposal without qualification. The FCU
offered a substantive comment regarding
the definition of “paid-in and
unimpaired capital and surplus,”
discussed below. NCUA received no
comment on the other provisions in the
proposed rule. This preamble does not
repeat discussions from the proposal for
those provisions and the NCUA Board
has adopted them as proposed.

“Paid-in and Unimpaired Capital and
Surplus” and “Unimpaired Capital and
Surplus”

To improve the clarity of NCUA’s
regulations, the Board proposed to
include definitions for “paid-in and
unimpaired capital and surplus” and
“unimpaired capital and surplus” in the
general definitions part of the
regulations. The proposed rule defined
“unimpaired capital and surplus” as
meaning the same as “paid-in and
unimpaired capital and surplus” and



Federal Register/Vol. 66,

No. 245/ Thursday, December 20, 2001/Rules and Regulations

65623

cross-referenced its definition. The
proposed definition for “paid-in and
unimpaired capital and surplus” was a
refined statement of the definitions
currently in the FCU Bylaws, but did
not change the meaning of those
definitions or the agency’s long-standing
interpretation.

The proposed definition for paid-in
and unimpaired capital and surplus was
shares plus post-closing, undivided
earnings. The preamble to the proposed
rule stated that the term “post-closing”
was simpler terminology that a credit
union person, an examiner, and an
accounting professional would
understand to encompass the closing of
the books and posting of all relevant and
required period losses to undivided
earnings. Post-closing undivided
earnings incorporates and means the
same as the language in the Bylaw
provisions that define surplus (“after all
losses have been provided for and net
earnings or net losses have been added
thereto or deducted therefrom”) and
define unimpaired capital (“less any
losses that may have been incurred for
which there is no reserve or which have
not been charged against undivided
earnings”). The proposed definition
further clarified the meaning of paid-in
and unimpaired capital and surplus by
including the statement that: “This does
not include regular reserves or special
reserves required by law, regulation or
special agreement between the credit
union and its regulator or share
insurer.”

Amendment to Definition of ‘“Paid-in
and Unimpaired Capital and Surplus”
in the CLF Rule

As stated in the proposed rule, the
CLF is a mixed-ownership government
corporation created to improve the
general financial stability of credit
unions by meeting their liquidity needs.
12 CFR 725.1. Both state-chartered and
federally-chartered credit unions may
become members. 12 CFR 725.3. The
Board proposed to revise the current
definition in the CLF rule for paid-in
and unimpaired capital and surplus.
The current CLF rule combines the
definition for paid-in and unimpaired
capital in the FCU Bylaws with the
definition of surplus in the FCU Bylaws
and is substantively identical to those
provisions. 12 CFR 725.2(0). The current
definition includes deposits because
some state-chartered credit unions are
authorized to accept deposits.

The proposed rule defined paid-in
and unimpaired capital and surplus in
the CLF rule as shares and deposits plus
post-closing, undivided earnings. The
proposed definition further stated that
the term does not include regular

reserves or special reserves required by
law, regulation or special agreement
between the credit union and its
regulator or share insurer.

Comments on the Definitions of “Paid-
in and Unimpaired Capital and
Surplus”

One commenter expressed the view
that the NCUA should simplify the
general definition of ““paid-in and
unimpaired capital and surplus” to
‘““shares and deposits plus
unappropriated earnings,” in order to
include the concept of “unrealized gains
or losses on investments’ as part of
“unappropriated earnings.” The Board
disagrees. The Board’s view is that
“unappropriated earnings” are
equivalent to “undivided earnings,”” and
neither term includes unrealized gains
or losses on investments, since these
amounts are not yet earned or realized.
Thus, the final rule uses the term
“undivided earnings.”

Regarding the commenter’s suggestion
that the general definition include
deposits, for the reasons stated in the
proposed rule, only the CLF definition
of ““paid-in and unimpaired capital and
surplus” includes deposits. The general
definition does not include them in the
final rule.

Regulatory Procedures

Regulatory Flexibility Act

The Regulatory Flexibility Act
requires NCUA to prepare an analysis to
describe any significant economic
impact a rule may have on a substantial
number of small entities (primarily
those under one million dollars in
assets). The final rule will not have a
significant economic impact on a
substantial number of small credit
unions, and therefore, a regulatory
flexibility analysis is not required.

Paperwork Reduction Act

NCUA has determined that the final
rule would not increase paperwork
requirements under the Paperwork
Reduction Act of 1995 and regulations
of the Office of Management and
Budget.

Executive Order 13132

Executive Order 13132 encourages
independent regulatory agencies to
consider the impact of their actions on
state and local interests. In adherence to
fundamental federalism principles,
NCUA, an independent regulatory
agency as defined in 44 U.S.C. 3502(5),
voluntarily complies with the executive
order. This final rule would not have
substantial direct effects on the states,
on the relationship between the national
government and the states, or on the

distribution of power and
responsibilities among the various
levels of government. NCUA has
determined that this final rule does not
constitute a policy that has federalism
implications for purposes of the
executive order.

The Treasury and General Government
Appropriations Act, 1999—Assessment
of Federal Regulations and Policies on
Families

The NCUA has determined that this
final rule will not affect family well-
being within the meaning of section 654
of the Treasury and General
Government Appropriations Act, 1999,
Pub. L. 105-277, 112 Stat. 2681 (1998).

Small Business Regulatory Enforcement
Fairness Act

The Small Business Regulatory
Enforcement Fairness Act of 1996 (Pub.
L. 104-121) provides generally for
congressional review of agency rules. A
reporting requirement is triggered in
instances where NCUA issues a final
rule as defined by Section 551 of the
Administrative Procedures Act. 5 U.S.C.
551. The Office of Management and
Budget concurred with NCUA’s opinion
that the final rule does not constitute a
major rule, for purposes of the Small
Business Regulatory Enforcement
Fairness Act of 1996.

Agency Regulatory Goal

NCUA'’s goal is to promulgate clear
and understandable regulations that
impose minimal regulatory burden.
NCUA requested comments on whether
its proposed rule was understandable
and minimally intrusive, but received
no comments in response to this
request.

List of Subjects
12 CFR Part 700
Credit unions, Definitions.
12 CFR Part 701
Credit unions.
12 CFR Part 712

Credit unions, Credit union service
organizations.

12 CFR Part 715

Audits, Credit unions, Supervisory
committees.

12 CFR Part 723

Credit, Credit unions.
12 CFR Part 725

Credit unions, Liquidity.
12 CFR Part 790

Credit unions.
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By the National Credit Union
Administration Board on December 13, 2001.
Becky Baker,

Secretary of the Board.

Accordingly, the NCUA amends 12
CFR parts 700, 701, 715, 723, 725, and
790 as follows:

PART 700—DEFINITIONS

1. The authority citation for part 700
continues to read as follows:

Authority: 12 U.S.C. 1752, 1757(6), 1766.

2. Redesignate current § 700.1 as
§700.2 and add a new § 700.1 to read
as follows:

§700.1 Scope.

The definitions in § 700.2 apply to
terms used in this chapter. Many
additional definitions appear in the
parts where the terms are used.

3. In newly redesignated § 700.2:

A. Remove paragraphs (h) and (j);

B. Redesignate paragraphs (e), (f), (g),
and (i), as paragraphs (g), (h), (i), and (e)
respectively; and

C. Add new paragraphs (f) and (j), to
read as follows:

§700.2 Definitions.

* * * * *

(f) Paid-in and unimpaired capital
and surplus means shares plus post-
closing, undivided earnings. This does
not include regular reserves or special
reserves required by law, regulation or
special agreement between the credit
union and its regulator or share insurer.
“Paid-in and unimpaired capital and
surplus” for purposes of the Central
Liquidity Facility is defined in
§ 725.2(0) of this chapter.

* * * * *

(j) Unimpaired capital and surplus
means the same as “paid-in and
unimpaired capital and surplus,” as
defined in paragraph (f) of this section.

* * * * *

PART 701—ORGANIZATION AND
OPERATION OF FEDERAL CREDIT
UNIONS

4. The authority citation for part 701
continues to read as follows:

Authority: 12 U.S.C. 1752(5), 1755, 1756,
1757, 1759, 1761a, 1761b, 1766, 1767, 1782,
1784, 1787, and 1789. Section 701.6 is also
authorized by 31 U.S.C. 3717. Section 701.31
is also authorized by 15 U.S.C. 1601 et seq.,
42 U.S.C. 1861 and 42 U.S.C. 3601-3610.
Section 701.35 is also authorized by 42
U.S.C. 4311-4312.

5.In § 701.14, revise paragraphs
(b)(3)(ii) and (b)(4)(ii) to read as follows:

§701.14 Change in official or senior
executive officer in credit unions that are
newly chartered or are in troubled
condition.

* * * * *

(b]* EE
(3)* * %

(ii) Has been granted assistance as
outlined under sections 208 or 216 of
the Federal Credit Union Act.

(4)* * %

(ii) Has been granted assistance as
outlined under sections 208 or 216 of
the Federal Credit Union Act.

* * * * *

PART 712—CREDIT UNION SERVICE
ORGANIZATIONS (CUSOs)

6. The authority citation for part 712
continues to read as follows:

Authority: 12 U.S.C. 1756, 1757(5)(d) and
(7)(1), 1766, 1782, 1784, 1785, and 1786.

7. Amend § 712.2 by revising
paragraph (d) to read as follows:

§712.2 How much can an FCU invest in or
loan to CUSOs, and what parties may
participate?

* * * * *

(d) Measurement for calculating
regulatory limitation. For purposes of
paragraphs (a) and (b) of this section:

(1) Paid-in and unimpaired capital
and surplus means shares plus post-
closing, undivided earnings (this does
not include regular reserves or special
reserves required by law, regulation or
special agreement between the credit
union and its regulator or share insurer);
and

(2) Total investments in and total
loans to CUSOs will be measured
consistent with GAAP.

* * * * *

PART 715—SUPERVISORY
COMMITTEE AUDITS AND
VERIFICATIONS

8. Revise the authority citation for
part 715 to read as follows:

Authority: 12 U.S.C. 1761(b), 1761d,
1782(a)(6).

9. Amend § 715.2(1) by revising the
first sentence to read as follows:

§715.2 Definitions used in this part.

* * * * *

(1) Supervisory committee refers to a
supervisory committee as defined in
Section 111(b) of the Federal Credit
Union Act, 12 U.S.C. 1761(b). * * *

* * * * *

PART 723—MEMBER BUSINESS
LOANS

10. The authority citation for part 723
continues to read as follows:

Authority: 12 U.S.C. 1756, 1757, 1757A,
1766, 1785, 1789.

11. Amend § 723.4 by revising the
second sentence to read as follows:

§723.4 What are the other applicable
regulations?

* * * Except as required by part 741 of
this chapter, federally insured state-
chartered credit unions are not required
to comply with the provisions of
§701.21(a) through (g) of this chapter.

PART 725—NATIONAL CREDIT UNION
ADMINISTRATION CENTRAL
LIQUIDITY FACILITY

12. The authority citation for part 725
continues to read as follows:

Authority: 12 U.S.C. 1795-1795f.

13. Amend § 725.2 by revising
paragraph (o) to read as follows:

§725.2 Definitions.

* * * * *

(0) Paid-in and unimpaired capital
and surplus means shares and deposits
plus post-closing, undivided earnings.
This does not include regular reserves
or special reserves required by law,
regulation or special agreement between
the credit union and its regulator or
share insurer.

* * * *

PART 790—DESCRIPTION OF NCUA;
REQUESTS FOR AGENCY ACTION

14. The authority citation for part 790
continues to read as follows:

Authority: 12 U.S.C. 1766, 1789, 1795f.

15. Amend § 790.2(b)(13) by revising
the heading to read as follows:

§790.2 Central and regional office
organization.

* * * * *

(b) * *x %

(13) Office of Credit Union
Development. * * *
* * * * *
[FR Doc. 01-31286 Filed 12—19-01; 8:45 am]
BILLING CODE 7535-01-U
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NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 701
Organization and Operations of
Federal Credit Unions

AGENCY: National Credit Union
Administration (NCUA).

ACTION: Interim final rule with request
for comments.

SUMMARY: The NCUA Board is amending
its chartering and field of membership
manual to make two changes to ease
regulatory burden on community
charters and to update the requirements
for a credit union to add an underserved
area to its charter. First, an existing
community charter need not document
in writing how it plans on serving the
entire community. Second, the Board is
updating the definition of an investment
area because of the release of new
census data and updated Community
Development Financial Institution Fund
standards. These amendments will help
reduce the costs for community charters
and make it easier for credit unions to
serve underserved areas.

DATES: Effective Date: This rule is
effective December 20, 2001. Comment
Date: Comments must be received on for
before February 19, 2002.

ADDRESSES: Comments should be
directed to Becky Baker, Secretary of the
Board. Mail or hand deliver comments
to: National Credit Union
Administration, 1775 Duke Street,
Alexandria, Virginia 22314-3428. Or,
you may fax comments to (703) 518—
6319, or e-mail comments to
regcomments@ncua.gov. Please send
comments by one method only.

FOR FURTHER INFORMATION CONTACT: J.
Leonard Skiles, Chairman, Field of
Membership Task Force, at the above
address or telephone: (703) 518-6320 or
Michael J. McKenna, Senior Staff
Attorney, Division of Operations, Office
of General Counsel, at the above address
or telephone: (703) 518—6540.
SUPPLEMENTARY INFORMATION:

Background

NCUA'’s chartering and field of
membership policy is set out in
Interpretive Ruling and Policy
Statement 99-1, Chartering and Field of
Membership Policy (IRPS 99-1), as
amended by IRPS 00-01 and IRPS 01—
01. The policy is incorporated by
reference in NCUA’s regulations at 12
CFR 701.1. It is also published as
NCUA'’s Chartering and Field of
Membership Manual (Chartering
Manual), which is the document most
interested parties use and to which

references in the following discussion
are made.

Community Charters

Last year, the NCUA Board required
an existing community charter to
address, in either its marketing or
business plan or other appropriate
separate documentation, how it plans
on serving the entire community,
including how the credit union will
market to the community and what
products and services the credit union
will offer to assist underserved members
in the community. Some in the credit
union community refer to this as the
community action plan requirement or
as CAP, though the final rule does not
use that term. The NCUA Board stated
in the preamble to the final rule that
“existing credit unions will have until
December 31, 2001 to have a plan in
place addressing how the credit union
will serve the entire community.” 65 FR
64512, 64518 (October 27, 2000). The
Board implemented this rule even while
recognizing that there was no tangible
evidence that credit unions were not
planning on serving their entire
community. In fact, the NCUA Board
stated that, based “‘on the comments of
community credit unions and the
submissions some of them provided,
many community credit unions already
have adopted plans and offer products
and services designed to serve the entire
community.” 65 FR 64512, 64517
(October 27, 2000).

The NCUA Board notes that, while it
certainly has the legal authority to
impose this regulatory requirement, it
has continued to review the necessity of
imposing it on a specific type of federal
credit union charter. The NCUA Board,
after discussing this issue further with
agency staff and the credit union
community, has decided to repeal this
regulatory requirement. This Board has
determined that requiring only certain
credit unions to adopt specific written
policies addressing service to the entire
community, where there is no evidence
credit unions are not attempting to serve
their entire communities, is not a
reasonable regulatory practice,
particularly when this regulatory
requirement raises little, if any, safety
and soundness concerns.

This Board believes that a regulation
that does not address a substantiated
concern or a potential problem is
unnecessary. In this case, absent
evidence that community charters are
not marketing their services to their
entire communities, removing the
regulatory requirement is prudent.

Underserved Areas

The addition of underserved areas, as
defined in Chapter 3 of the Chartering
Manual, to the field of membership of
operating credit unions is a continuing
priority of the NCUA Board. Three
criteria must be met before an
underserved area can be added to any
federal credit union’s field of
membership. First, the area must be a
local community. Second, the area must
also be classified as an investment area
as defined in section 103(16) of the
Community Development Banking and
Financial Institutions Act of 1994, 12
U.S.C. 4703(16). Third, the credit union
adding the underserved area must
establish and maintain an office or
facility in the local community.

Last year, the NCUA Board made it
less burdensome for federal credit
unions to add underserved areas. 65 FR
64512 (October 27, 2000). The NCUA
Board modified its policy by stating that
a credit union would not have to
demonstrate common interests or
interaction for a local community if the
underserved area to be served is (1) in
a recognized political jurisdiction, i.e., a
county or its political equivalent or any
contiguous political subdivisions
contained therein, and if the population
of the requested well-defined area does
not exceed 300,000, or (2) in multiple
contiguous political jurisdictions, i.e., a
county or its political equivalent or any
political subdivisions contained therein
and if the population of the requested
well-defined area does not exceed
200,000. The NCUA Board also stated
that it presumed that an underserved
area for purposes of the investment area
criteria would have significant unmet
needs for loans or equity investment if
the area met the poverty, median family
income, unemployment, distressed
housing, or population loss criteria set
forth in the Community Development
Banking and Financial Institutions Act
of 1994. Because of these changes and
greater interest by the credit union
community, the number of underserved
areas added to federal credit union’s
field of membership increased from 50
in 2000 to 231 as of November 30, 2001.

The NCUA Board is continuing to
update this section of the Chartering
Manual to encourage further
development of credit unions in
underserved areas and thereby improve
financial services to those most in need.
The primary reason for this update is
the release of the 2000 census.

The Chartering Manual provides
examples of what an investment area is
for the purpose of adding an
underserved area. The Federal Credit
Union Act defines an underserved area
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as a local community, neighborhood, or
rural district that is an “investment
area’’ as defined in section 103(16) of
the Community Development Banking
and Financial Institutions Act of 1994.
The 1994 law permits the Community
Development Financial Institutions
Fund of the United States Department of
the Treasury (CDFI Fund) to further
define investment areas. With the
release of the 2000 census as well as
further expansion of an investment area
by CDFI, the Board is updating the
definition of an investment area in
Chapter 3 of the Chartering Manual.
These changes will make the Chartering
Manual consistent with the data in the
2000 census as well as the modifications
promulgated by the CDFI Fund. These
amendments will ultimately make it
easier for credit unions to add
underserved areas and thus serve more
members of modest means.

Interim Final Rule

Since issuance of the community
service plan requirement, the credit
union community has continued to
debate its necessity and benefits. The
Board notes that previous comment was
overwhelmingly against this type of
provision and wishes to consider further
comment. The NCUA Board is issuing
this amendment to its chartering
regulation as an interim final rule
because it removes a burdensome
regulation and merely updates the
agencies definition of an investment
area for the purpose of adding
underserved areas. The Board believes
that both these actions are necessary
and in the public interest because of the
recent and sudden increase in credit
union asset growth and the current
uncertainty in the national economy.
Furthermore, the Board believes the
amendments further the public interest
in removing a potentially costly and
unnecessary regulatory burden and
promotes the efficient use of agency
resources and staff. Accordingly, for
good cause, the Board finds that,
pursuant to 5 U.S.C. 553(b)(3)(B), notice
and public procedures are
impracticable, unnecessary, and
contrary to the public interest; and,
pursuant to 5 U.S.C. 553(d)(3), the rule
shall be effective immediately and
without 30 days advance notice of
publication. Although the rule is being
issued as an interim final rule and is
effective immediately, the NCUA Board
encourages interested parties to submit
comment on whether the community
service plan requirement should be
deleted from the Chartering Manual and
the definition of investment area for the
purpose of adding underserved areas

should be finalized in the Chartering
Manual.

Regulatory Procedures
Regulatory Flexibility Act

The Regulatory Flexibility Act
requires NCUA to prepare an analysis to
describe any significant economic
impact a regulation may have on a
substantial number of small credit
unions (primarily those under $1
million in assets). The amendments will
not have a significant economic impact
on a substantial number of small credit
unions and, therefore, a regulatory
flexibility analysis is not required.

Paperwork Reduction Act

The NCUA Board has determined that
this interim final rule does not increase,
and will in fact reduce, paperwork
requirements under the Paperwork
Reduction Act and regulations of the
Office of Management and Budget.

Small Business Regulatory Enforcement
Fairness Act

The Small Business Regulatory
Enforcement Fairness Act of 1996 (Pub.
L. 104-121) provides generally for
congressional review of agency rules. A
reporting requirement is triggered in
instances where NCUA issues a final
rule as defined by section 551 of the
Administrative Procedures Act. 5 U.S.C.
551. The rule has been submitted to the
Office of Management and Budget for its
determination of whether this is a major
rule.

Executive Order 13132

Executive Order 13132 encourages
independent regulatory agencies to
consider the impact of their regulatory
actions on state and local interests. In
adherence to fundamental federalism
principles, NCUA, an independent
regulatory agency as defined in 44
U.S.C. 3502(5), voluntarily complies
with the executive order. This final rule
only applies to federal credit unions. It
will not have substantial direct effect on
the states, on the relationship between
the national government and the states,
or on the distribution of power and
responsibilities among the various
levels of government. NCUA has
determined that this rule does not
constitute a policy that has federalism
implications for purposes of the
executive order.

Agency Regulatory Goal

NCUA’s goal is clear, understandable
regulations that impose a minimal
regulatory burden. We request your
comments on whether the proposed
amendments are understandable and

minimally intrusive if implemented as
proposed.

List of Subjects in 12 CFR Part 701

Credit, Credit unions, Reporting and
recordkeeping requirements.

By the National Credit Union
Administration Board on December 13, 2001.
Becky Baker,

Secretary of the Board.

Accordingly, NCUA amends 12 CFR
part 701 as follows:

PART 701—ORGANIZATION AND
OPERATION OF FEDERAL CREDIT
UNIONS

1. The authority citation for part 701
continues to read as follows:

Authority: 12 U.S.C. 1752(5), 1755, 1756,
1757, 1759, 1761a, 1761b, 1766, 1767, 1782,
1784, 1787, 1789.

Section 701.6 is also authorized by 15
U.S.C. 3717. Section 701.31 is also
authorized by 15 U.S.C. 1601 et seq., 42
U.S.C. 1981 and 3601-3610. Section
701.35 is also authorized by 12 U.S.C.
4311-4312.

2. Section 701.1 is revised to read as
follows:

§701.1 Federal credit union chartering,
field of membership modifications, and
conversions.

National Credit Union Administration
policies concerning chartering, field of
membership modifications, and
conversions are set forth in Interpretive
Ruling and Policy Statement 991,
Chartering and Field of Membership
Policy (IRPS 99-1), as amended by IRPS
00-1, IRPS 01-1 and IRPS 01-3. Copies
may be obtained by contacting NCUA at
the address found in § 792.2(g)(1) of this
chapter. The combined IRPS are
incorporated into this section.

(Approved by the Office of
Management and Budget under control
number 3133-0015.)

Note: The text of the Interpretive Ruling
and Policy Statement (IRPS 99-1) does not,
and the following amendments will not,
appear in the Code of Federal Regulations.

3. In IRPS 99-1, Chapter 2, Section
V.A.2 is revised to read as follows:

In addition to the documentation
requirements set forth in Chapter 1 to charter
a credit union, a community credit union
applicant must provide additional
documentation addressing the proposed area
to be served and community service policies.

A community credit union is unique in
that it must meet the statutory requirements
that the proposed community area is (1) well-
defined, and (2) a local community,
neighborhood, or rural district.

“Well-defined” means the proposed area
has specific geographic boundaries.
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Geographic boundaries may include a city,
township, county (or its political equivalent),
or clearly identifiable neighborhood.
Although congressional districts or other
political boundaries which are subject to
occasional change, and state boundaries are
well-defined areas, they do not meet the
second requirement that the proposed area be
a local community, neighborhood, or rural
district.

The meaning of local community,
neighborhood, or rural district includes a
variety of factors. Most prominent is the
requirement that the residents of the
proposed community area interact or have
common interests. In determining interaction
and/or common interests, a number of factors
become relevant. For example, the existence
of a single major trade area, shared
governmental or civic facilities, or area
newspaper is significant evidence of
community interaction and/or common
interests. Conversely, numerous trade areas,
multiple taxing authorities, and multiple
political jurisdictions, tend to diminish the
characteristics of a local area.

Population and geographic size are also
significant factors in determining whether
the area is local in nature. A large population
in a small geographic area or a small
population in a large geographic area may
meet NCUA community chartering
requirements. For example, an ethnic
neighborhood, a rural area, a city, and a
county with 300,000 or less residents will
generally have sufficient interaction and/or
common interests to meet community charter
requirements. While this may most often be
true, it does not preclude community
charters consisting of multiple counties or
local areas with populations of any size from
meeting community charter requirements.

Conversely, a larger population in a large
geographic area may not meet NCUA
community chartering requirements. It is
more difficult for a major metropolitan city,
a densely populated county, or an area
covering multiple counties with significant
population to have sufficient interaction and/
or common interests, and to therefore
demonstrate that these areas meet the
requirement of being “local.” In such cases,
documentation supporting the interaction
and/or common interests will be greater than
the evidence necessary for a smaller and less
densely populated area.

In most cases, the “well-defined local
community, neighborhood, or rural district”
requirement will be met if (1) the area to be
served is in a recognized single political
jurisdiction, i.e., a county or its political
equivalent or any contiguous political
subdivisions contained therein, and if the
population of the requested well-defined area
does not exceed 300,000, or (2) the area to
be served is in multiple contiguous political
jurisdictions, i.e. a county or its political
equivalent or any political subdivisions
contained therein and if the population of the
requested well-defined area does not exceed
200,000. If the proposed area meets either of
these criteria, the credit union must only
submit a letter describing how the area meets
the standards for community interaction or
common interests.

If NCUA does not find sufficient evidence
of community interaction or common

interests, more detailed documentation will
be necessary to support that the proposed
area is a well-defined community. The credit
union must also provide evidence of the
political jurisdiction(s) and population.
Evidence of the political jurisdiction(s)
should include maps designating the area to
be served. One map must be a regional or
state map with the proposed community
outlined. The other map must outline the
proposed community and the identifying
geographic characteristics of the surrounding
areas.

If the area to be served does not meet the
political jurisdiction(s) and population
requirements of the preceding paragraph, or
if required by NCUA, the application must
include documentation to support that it is
a well-defined local community,
neighborhood, or rural district. It is the
applicant’s responsibility to demonstrate the
relevance of the documentation provided in
support of the application. This must be
provided in a narrative summary. The
narrative summary must explain how the
documentation demonstrates interaction or
common interests. For example, simply
listing newspapers and organizations in the
area is not sufficient to demonstrate that the
area is a local community, neighborhood, or
rural district.

Examples of acceptable documentation
may include:

* The defined political jurisdictions;

» Major trade areas (shopping patterns and
traffic flows);

» Shared/common facilities (for example,
educational, medical, police and fire
protection, school district, water, etc.);

* Organizations and clubs within the
community area;

» Newspapers or other periodicals
published for and about the area;

* Maps designating the area to be served.
One map must be a regional or state map
with the proposed community outlined. The
other map must outline the proposed
community and the identifying geographic
characteristics of the surrounding areas;

+ Other documentation that demonstrates
that the area is a community where
individuals have common interests or
interact.

An applicant need not submit a narrative
summary or documentation to support a
proposed community charter, amendment or
conversion as a well-defined local
community, neighborhood, or rural district if
the NCUA has previously determined that
the same exact geographic area meets that
requirement in connection with
consideration of a prior application.
Applicants may contact the appropriate
regional office to find out if the area they are
interested in has already been determined to
meet the community requirements. If the area
is the same as a previously approved area, an
applicant need only include a statement to
that effect in the application. Applicants may
be required to submit their own summary
and documentation regarding the community
requirements if NCUA has reason to believe
that prior submissions are not sufficient or
are no longer accurate.

A community credit union is frequently
more susceptible to competition from other

local financial institutions and generally does
not have substantial support from any single
sponsoring company or association. As a
result, a community credit union will often
encounter financial and operational factors
that differ from an occupational or
associational charter. Its diverse membership
may require special marketing programs
targeted to different segments of the
community. For example, the lack of payroll
deduction creates special challenges in the
development of savings promotional
programs and in the collection of loans.

Accordingly, it is essential for the
proposed community credit union to develop
a detailed and practical business and
marketing plan to serve the entire community
for at least the first two years of operation.
The proposed credit union must not only
address the documentation requirements set
forth in Chapter 1, but also focus on the
accomplishment of the unique financial and
operational factors of a community charter.

Community credit unions will be expected
to regularly review and to follow, to the
fullest extent economically possible, the
marketing and business plan submitted with
their application.

4. In IRPS 99-1, Chapter 3, Section III
is revised to read as follows:

All federal credit unions may include in
their fields of membership, without regard to
location, communities satisfying the
definition for serving underserved areas in
the Federal Credit Union Act. More than one
federal credit union can serve the same
underserved area. The Federal Credit Union
Act defines an underserved area as a local
community, neighborhood, or rural district
that is an “investment area” as defined in
Section 103(16) of the Community
Development Banking and Financial
Institutions Act of 1994.

The “well-defined local community,
neighborhood, or rural district” requirement
will be met if (1) the area to be served is in
a recognized single political jurisdiction, i.e.,
a county or its political equivalent or any
contiguous political subdivisions contained
therein, and if the population of the
requested well-defined area does not exceed
300,000 or (2) the area to be served is in
multiple contiguous political jurisdictions,
i.e., a county or its political equivalent or any
political subdivisions contained therein and
if the population of the requested well-
defined area does not exceed 200,000. If the
proposed area meets either of these criteria
and meets the definition of an investment
area that is underserved, then it is presumed
to be a local community, neighborhood, or
rural district.

An investment area includes any of the
following (as reported in the most recently
completed decennial census):

* An area encompassed or located in an
Empowerment Zone or Enterprise
Community designated under section 1391 or
the Internal Revenue Code of 1996 (26 U.S.C.
1391);

* An area where the percentage of the
population living in poverty is at least 20
percent;

* An area in a Metropolitan Area where
the median family income is at or below 80
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percent of the Metropolitan Area median
family income or the national Metropolitan
Area median family income, whichever is
greater;

* An area outside of a Metropolitan Area,
where the median family income is at or
below 80 percent of the statewide non-
Metropolitan Area median family income or
the national non-Metropolitan Area median
family income, whichever is greater;

* An area where the unemployment rate is
at least 1.5 times the national average;

* An area where the percentage of
occupied distressed housing (as indicated by
lack of complete plumbing and occupancy of
more than one person per room) is at least
20 percent;

* An area located outside of a
Metropolitan Area with a county population
loss between the most recent decennial
census and the previous decennial census of
at least 10 percent;

* An area located outside of a
Metropolitan Area with a county net
migration loss (out-migration minus in-
migration) over the five-year period
preceding the most recent decennial census
of at least 5 percent;

* An area meeting the criteria for
economic distress that may be established by
the Community Development Financial
Institutions Fund (CDFI) of the United States
Department of the Treasury.

In addition, the local community,
neighborhood, or rural district must be
underserved, based on data considered by the
NCUA Board and the Federal banking
agencies.

Once an underserved area has been added
to a federal credit union’s field of
membership, the credit union must establish
and maintain an office or facility in the
community within two years. A service
facility is defined as a place where shares are
accepted for members’ accounts, loan
applications are accepted and loans are
disbursed. This definition includes a credit
union owned branch, a shared branch, a
mobile branch, an office operated on a
regularly scheduled weekly basis, or a credit
union owned electronic facility that meets, at
a minimum, these requirements. This
definition does not include an ATM.

If a credit union has a preexisting office
within close proximity to the underserved
area, then it will not be required to maintain
an office or facility within the underserved
area. Close proximity will be determined on
a case-by-case basis, but the office must be
readily accessible to the residents and the
distance from the underserved area will not
be an impediment to a majority of the
residents to transact credit union business.

The federal credit union adding the
underserved community must document that
the community meets the definition for
serving underserved areas in the Federal
Credit Union Act. The charter type of a
federal credit union adding such a
community will not change and therefore the
credit union will not be able to receive the
benefits afforded to low-income designated
credit unions, such as expanded use of non
member deposits and access to the
Community Development Revolving Loan
Program for Credit Unions.

A federal credit union that desires to
include an underserved community in its
field of membership must first develop a
business plan specifying how it will serve the
community. The business plan, at a
minimum, must identify the credit and
depository needs of the community and
detail how the credit union plans to serve
those needs. The credit union will be
expected to regularly review the business
plan, to determine if the community is being
adequately served. The regional director may
require periodic service status reports from a
credit union about the underserved area to
ensure that the needs of the underserved area
are being met as well as requiring such
reports before NCUA allows a federal credit
union to add an additional underserved area.

[FR Doc. 01-31290 Filed 12-19-01; 8:45 am]
BILLING CODE 7535-01-U

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 701

Organization and Operation of Federal
Credit Unions

AGENCY: National Credit Union
Administration (NCUA).
ACTION: Final rule.

SUMMARY: The NCUA Board is amending
its rule limiting compensation to
officials. The amendment changes the
definition of the term “compensation”
to exclude the reimbursement or
payment of business-related travel costs
for an official to be accompanied by a
guest.

EFFECTIVE DATE: This rule is effective
January 22, 2002.

FOR FURTHER INFORMATION CONTACT:
Dianne M. Salva, Staff Attorney,
Division of Operations, Office of
General Counsel, National Credit Union
Administration, 1775 Duke Street,
Alexandria, Virginia 22314-3428, or
telephone (703) 518-6540.
SUPPLEMENTARY INFORMATION:

Background

NCUA published a proposal to amend
its regulation covering travel
reimbursements for guests
accompanying Federal Credit Union
(FCU) officials on business. 66 FR
40641, August 3, 2001. During the sixty-
day comment period, NCUA received
thirty-seven comment letters. After
carefully considering the comments,
NCUA is publishing this final rule,
which is identical to the proposal.

The Federal Credit Union Act (the
FCU Act) and NCUA regulations
provide that only one board officer of an
FCU may be compensated as such and
that no other official may receive
compensation for serving as a board or

committee member. 12 U.S.C. 1761(c),
1761a; 12 CFR 701.33. NCUA has
defined compensation to exclude
reasonable and proper expense
reimbursement for costs incurred by
FCU officials in carrying out the
responsibilities of the positions to
which they were appointed or elected.

Section 701.33 currently permits
reimbursement of a board official and
one immediate family member for travel
expenses incurred in performing board
duties if the payment is necessary and
appropriate as determined by the FCU
board and is made in accordance with
written board policies and procedures.
12 CFR 701.33(b)(2)(@).

To give FCUs additional flexibility
regarding the reimbursement of
reasonable and proper expenses, NCUA
has determined to amend
§701.33(b)(2)(i) to use the term “‘guest”
rather than “immediate family
member.”” All other provisions of the
regulation remain unchanged. Travel
and reimbursement policies must still
provide for payment of only those costs
that are reasonable in relation to the
FCUs resources and financial condition.
NCUA cautions FCUs that this proposal
has no effect on Internal Revenue
Service (IRS) regulations regarding the
reporting and taxing of any payments or
reimbursements. FCUs should consult
their tax advisors or attorneys
concerning IRS requirements related to
their travel reimbursement policies.

Comments

NCUA received thirty-seven comment
letters. Seventeen letters were from
natural person credit unions and two
were from corporate credit unions. Two
were from credit union trade
associations. Eight were from state
credit union leagues and eight were
from credit union officials or other
individuals.

Twenty-seven of the commenters
strongly support the proposal and
applaud the agency efforts to minimize
government intrusion and maximize
flexibility.

Four commenters opposed it, pointing
to possible increases in costs to
members and concerns of its effect on
family unity. The NCUA Board expects
that any increase in costs to members
will be minor and will support the
business of the credit union.
Furthermore, any FCU that adopts a
new policy must still limit its travel
expenditures to amounts that are
reasonable in relation to its resources
and financial condition. Of course, the
amended rule does not require FCUs to
change their current travel expense
reimbursement or payment policies. The
NCUA Board determined to amend the
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regulation to allow FCUs greater
flexibility to accommodate the needs of
officials whose duties include business-
related travel. Under the current
regulation, FCUs may not pay or
reimburse the cost of travel for an
official’s grandson to accompany her to
an FCU-sponsored program, or for an
official whose mobility is impaired to be
accompanied by an aide, even if the
FCU thought it necessary or appropriate.
With this amendment, the FCU will
have the discretion to adopt policies
that provide for the reimbursement or
payment of such travel costs. Again, the
amendment does not require FCUs to do
so.

Five commenters, while generally
supportive, suggested that the proposal
did not go far enough in expanding
credit union authority. These
commenters believe that it is
unnecessary for NCUA to have a
regulation concerning such
reimbursements or payments. They
suggest that NCUA rescind the
regulation so that FCUs can establish
reimbursement policies that fit their
individual needs. They argue that such
policies would be subject to scrutiny in
the examination process and would
therefore pose no risk to safety and
soundness. Two commenters also stated
that NCUA should not have a regulation
on travel reimbursement, but should
rely on the examination process to
ensure that FCUs have reasonable and
appropriate policies. The NCUA Board
believes that it is appropriate for the
agency to maintain a regulation in this
area. There is a tension between the
need of FCUs to attract competent and
dedicated officials and the prohibition
in the FCU Act against compensating all
but one of them. FCUs regularly
question NCUA about the permissibility
of new types of reimbursements. These
new ideas for reimbursements to
officials frequently fall beyond the
limits of the FCU Act. This regulation
provides FCUs with NCUA’s
interpretation of the FCU Act by clearly
stating what types of travel
reimbursements NCUA has found to be
consistent with the law.

Regulatory Procedures
Regulatory Flexibility Act

The Regulatory Flexibility Act
requires NCUA to prepare an analysis to
describe any significant economic
impact a proposed rule may have on a
substantial number of small entities
(primarily those under one million
dollars in assets). This rule will not
have a significant economic impact on
a substantial number of small credit

unions, and therefore, a regulatory
flexibility analysis is not required.

Paperwork Reduction Act

NCUA has determined that this
regulation does not increase paperwork
requirements under the Paperwork
Reduction Act of 1995 and regulations
of the Office of Management and
Budget.

Executive Order 13132

Executive Order 13132 encourages
independent regulatory agencies to
consider the impact of their regulatory
actions on state and local interests. In
adherence to fundamental federalism
principles, NCUA, an independent
regulatory agency as defined in 44
U.S.C. 3502(5), voluntarily complies
with the executive order. This rule will
apply only to all federal credit unions.
It will not have substantial direct effects
on the states, on the relationship
between the national government and
the states, or on the distribution of
power and responsibilities among the
various levels of government. NCUA has
determined that the rule does not
constitute a policy that has federalism
implications for purposes of the
executive order.

Small Business Regulatory Enforcement
Fairness Act

The Office of Management and Budget
(OMB) has determined that this is not a
major rule for purposes of the Small
Business Regulatory Enforcement
Fairness Act of 1996.

List of Subjects in 12 CFR Part 701

Credit unions, Reporting and
recordkeeping requirements, Travel and
transportation expenses, Travel
restrictions.

By the National Credit Union
Administration Board on December 13, 2001.
Becky Baker,

Secretary of the Board.

For the reasons set forth in the
preamble, the National Credit Union
Administration amends 12 CFR part 701
as follows:

PART 701—ORGANIZATION AND
OPERATION OF FEDERAL CREDIT
UNIONS

1. The authority citation for part 701
continues to read as follows:

Authority: 12 U.S.C. 1752(5), 1755, 1756,
1757, 1759, 1761a, 1761b, 1766, 1767, 1782,
1784, 1787, and 1789.

Section 701.6 is also authorized by 31
U.S.C. 3717.

Section 701.31 is also authorized by 15
U.S.C. 1601 et seq., 42 U.S.C. 1861 and 42
U.S.C. 3601-3610.

Section 701.35 is also authorized by 42
U.S.C. 4311-4312.

2. Revise the last sentence of
paragraph (b)(2)(i) of § 701.33 to read as
follows:

§701.33 Reimbursement, insurance, and
indemnification of officials and employees.
* * * * *

b * *x %

%2% * x %

(i) * * * Such payments may include
the payment of travel costs for officials

and one guest per official;
* * * * *

[FR Doc. 01-31288 Filed 12—19-01; 8:45 am]
BILLING CODE 7535-01-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2001-SW-51-AD; Amendment
39-12559; AD 2001-25-06]

RIN 2120-AA64

Airworthiness Directives; Sikorsky
Aircraft Corporation Model S—76B and
S-76C Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) for
Sikorsky Aircraft Corporation (Sikorsky)
Model S-76B and S-76C helicopters.
This action requires modifying the
electrical power distribution system to
change the source of the 28 volts
supplied to Nos. 1 and 2 attitude and
heading reference (AHRS) WARN
circuits. This amendment is prompted
by a ground test simulating loss of the
essential bus by pulling both bus tie
circuit breakers and switching off both
batteries. As a result of this action, both
autopilots went off-line. The actions
specified in this AD are intended to
prevent an AHRS fail signal to both
autopilots due to a failure of the
essential bus, loss of autopilot
functions, and subsequent loss of
control of the helicopter.

DATES: Effective January 4, 2002.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of January 4,
2002.

Comments for inclusion in the Rules
Docket must be received on or before
February 19, 2002.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
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Administration (FAA), Office of the
Regional Counsel, Southwest Region,
Attention: Rules Docket No. 2001-SW—
51-AD, 2601 Meacham Blvd., Room
663, Fort Worth, Texas 76137. You may
also send comments electronically to
the Rules Docket at the following
address: 9-asw-adcomments@faa.gov.

The service information referenced in
this AD may be obtained from Sikorsky
Aircraft Corporation, Attn: Manager,
Commercial Tech Support, 6900 Main
Street, Stratford, Connecticut 06614,
phone (203) 386-3001, fax (203) 386—
5983. This information may be
examined at the FAA, Office of the
Regional Counsel, Southwest Region,
2601 Meacham Blvd., Room 663, Fort
Worth, Texas; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Solomon Hecht, Aviation Safety
Engineer, Boston Aircraft Certification
Office, 12 New England Executive Park,
Burlington, MA 01803, telephone (781)
238-7159, fax (781) 238-7199.

SUPPLEMENTARY INFORMATION: This
amendment adopts a new AD for
Sikorsky Model S-76B and S-76C
helicopters. This action requires
modifying the electrical power
distribution system by changing the
source of the 28 volts electrical power
supplied to Nos. 1 and 2 AHRS WARN
circuits. This amendment is prompted
by ground testing of a Sikorsky Model
S-76B helicopter which simulated loss
of the essential bus by pulling both bus
tie circuit breakers and switching off
both batteries. As a result of this action,
both autopilots went off-line. This
condition, if not corrected, could result
in an unintended AHRS fail signal to
both autopilots due to failure of the
essential bus, loss of autopilot
functions, and subsequent loss of
control of the helicopter.

The FAA has reviewed Sikorsky Alert
Service Bulletin No. 76—34—7A (320A),
Revision A, dated September 17, 2001
(ASB). The ASB describes procedures
for modifying the electrical power
distribution system to prevent an AHRS
fail signal to the autopilots by changing
the source of the 28 volts supplied to
Nos. 1 and 2 AHRS WARN circuits. The
essential bus currently supplies both
Nos. 1 and 2 AHRS WARN circuits. If
this essential bus failed, the AHRS
WARN circuits would generate an
AHRS fail signal which would cause
both autopilots to go off-line. The
modification specified in the ASB
changes the 28 volt electrical power
source to the AHRS WARN circuits so
that one of the two autopilots will

remain on-line after an essential bus
failure.

We have identified an unsafe
condition that is likely to exist or
develop on other Sikorsky Model S76—
B and S-76C helicopters of this same
type design. Therefore, this AD is being
issued to prevent an AHRS fail signal to
both autopilots, loss of autopilot
functions, and subsequent loss of
control of the helicopter. This AD
requires modifying the AHRS WARN
circuits so that one of the two autopilots
will remain on-line should the essential
bus fail. The actions must be
accomplished in accordance with the
ASB described previously. The short
compliance time involved is required
because the previously described
critical unsafe condition can adversely
affect the controllability of the
helicopter. Therefore, modifying the
AHRS is required within 30 days and
this AD must be issued immediately.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

The FAA estimates that 20 of the
helicopters affected by this AD are on
the U.S. register, that it will take
approximately 5 work hours to install
the modification kit, and that the
average labor rate is $60 per work hour.
The manufacturer states in the ASB that
the required modification kit will be
provided at no cost. Based on these
figures, the total cost impact of the AD
on U.S. operators is estimated to be
$6000.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available in the Rules
Docket for examination by interested
persons. A report that summarizes each
FAA-public contact concerned with the
substance of this AD will be filed in the
Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 2001-SW-51-AD.” The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
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Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

2001-25-06 Sikorsky Aircraft Corporation:
Amendment 39-12559. Docket No.
2001-SW-51-AD.

Applicability: Model S-76B helicopters,
serial numbers (S/N) 760430, 760441 through
760445, 760448 through 760452, 760454,
760455, 760458, 760462, and 760465, and
Model S-76C helicopters, S/N 760420,
760436, 760438, 760440, 760453, 760456,
760457, 760459, 760460, 760461 760463,
760464, 760466 through 760487, certificated
in any category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For helicopters that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required within 30 days after
the effective date of this AD, unless
accomplished previously.

To prevent an attitude and heading
reference (AHRS) fail signal to both
autopilots due to a failure of the essential
bus, loss of both autopilot functions, and
subsequent loss of control of the helicopter,
accomplish the following:

(a) Modify Nos. 1 and 2 AHRS WARN
circuits in accordance with the
Accomplishment Instructions, paragraphs
3.A. through 3.D, of Sikorsky Aircraft
Corporation Alert Service Bulletin No. 76—
34-7A (320A), Revision A, dated September
17, 2001.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Boston
Aircraft Certification Office, FAA. Operators
shall submit their requests through an FAA
Principal Maintenance Inspector, who may
concur or comment and then send it to the
Manager, Boston Aircraft Certification Office.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Boston Aircraft
Certification Office.

(c) Special flight permits may be issued in
accordance with 14 CFR 21.197 and 21.199
to operate the helicopter to a location where
the requirements of this AD can be
accomplished.

(d) The modification shall be done in
accordance with the Accomplishment
Instructions, paragraphs 3.A. through 3.D., of
Sikorsky Aircraft Corporation Alert Service

Bulletin No. 76—34—7A (320A), Revision A,
dated September 17, 2001. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from
Sikorsky Aircraft Corporation, Attn: Manager,
Commercial Tech Support, 6900 Main Street,
Stratford, Connecticut 06614, phone (203)
386-3001, fax (203) 386—-5983. Copies may be
inspected at the FAA, Office of the Regional
Counsel, Southwest Region, 2601 Meacham
Blvd., Room 663, Fort Worth, Texas; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(e) This amendment becomes effective on
January 4, 2002.

Issued in Fort Worth, Texas, on November
29, 2001.
David A. Downey,

Manager, Rotorcraft Directorate, Aircraft
Certification Service.

[FR Doc. 01-31039 Filed 12-19-01; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF COMMERCE

Office of the Secretary

15 CFR Parts 4, 4a and 4b
[Docket No. 990723201-1208-02]
RIN: 0605-AA14

Public Information, Freedom of
Information and Privacy

AGENCY: Department of Commerce.
ACTION: Final rule.

SUMMARY: This document sets forth
revisions of Department of Commerce
(Department) regulations regarding the
Freedom of Information Act (FOIA),
Privacy Act (PA),* and declassification
and public availability of national
security information. The revisions
implement the Electronic Freedom of
Information Act (EFOIA) Amendments
of 1996 and Executive Order 12958,
include an updated duplication fee, and
streamline, clarify, and update the
regulations.

DATES: Effective December 20, 2001.
FOR FURTHER INFORMATION CONTACT:
Andrew W. McCready, 202—482-8044.
SUPPLEMENTARY INFORMATION: On May
31, 2000, the Department published a
proposed rule (65 FR 34606) to revise its
existing FOIA and PA regulations, and
to add new provisions to implement the
Electronic Freedom of Information Act
(EFOIA) Amendments of 1996 (Pub. L.
104-231). Interested persons were

1The Department intends to comprehensively
update its Privacy Act systems of records, and
related provisions in its PA regulations, in a future
Notice of Proposed Rulemaking.

invited to submit written comments on
the proposed rule. The Department
received one set of comments. After due
consideration of the comments, the
Department has adopted several of the
modifications the commenter
recommended, and has made numerous
other minor revisions to its proposed
rule for clarity. The Department is also
increasing the duplication charge from
the $.15 announced in the proposed rule
(the current charge is $.07) to $.16 per
page, to reflect an increase in copying
costs since the issuance of the proposed
rule.

Discussion of Comments

The comments received were
submitted by Public Citizen and the
Freedom of Information Clearinghouse,
and are addressed below.

(1) The commenter recommended
deleting from § 4.2(b) 2 the highlighted
phrase in the statement: “Components
shall also make public inspection
facility records created by the
Department on or after November 1,
1996 available electronically through
the Department’s ‘FOIA Home Page’ link
found at the Department’s World Wide
Web site.” The recommended change is
more consistent with the FOIA than is
the proposed language above, and thus
the Department has deleted the
highlighted phrase.

(2) The commenter recommended
changing the cut-off date in § 4.5(a) for
determining records responsive to a
request from the date the request is
received to the date that processing of
the request begins. Many of the requests
the Department receives require a search
to be conducted in more than one of its
components. Implementing the
commenter’s recommendation could
create confusion about such requests
involving multiple components, because
each component could begin processing
the request on a different date, and thus
have a different cut-off date. Further, the
Department’s cut-off date is consistent
with the Supreme Court’s requirement
that for records to be “agency records”
subject to the FOIA, the agency must be
in control of them at the time the FOIA
request is made. Department of Justice
v. Tax Analysts, 492 U.S. 136, 145
(1989). Implementing the commenter’s
recommendation could also create
uncertainty with regard to determining
what records are responsive to the
request, and preventing their
inadvertent disposition between the
time the request is received and
processing begins. That is, components
could be placed in a situation in which

2 Section 4.2(b) in the proposed rule is §4.2(c) in
the final rule set forth below.
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they would not be authorized to
determine what records are responsive
to a request until processing, including
search, begins, even though records in
the component’s control when the
request is received would still be
potentially subject to the request.

(3) The commenter recommended that
in §4.5(b) the Department clarify the
meaning of “primary interest,” and state
that records will be referred only when
referral is necessary because the
originating agency has a substantial
interest in the record, and the referral is
not likely to substantially delay the
release or otherwise place unreasonable
burdens on the requester.

The Department has decided not to
modify the definition of “primary
interest,” but will clarify its meaning by
moving the sentence “Ordinarily, the
agency that originated a record will be
presumed to have the primary interest
in it.” from the end of § 4.5(b) to
immediately after the first sentence in
§4.5(b), where the phrase ‘“primary
interest” first appears. Defining
“primary interest” more specifically to
cover possible future rare instances
when the agency that originated a
document would not have the primary
interest in it would require lengthy
explanations of limited usefulness.

The Department also will not amend
its regulations to state that records will
be referred only when referral is
necessary because the originating
agency has a substantial interest in the
record, and when the referral is not
likely to substantially delay the release
or otherwise place unreasonable
burdens on the requester. In the vast
majority of cases, the agency that
originated a record has the primary, or
principal, interest in it, and is in the
best position to determine whether to
release it. In those rare instances when
the originating agency does not have the
primary interest in it, the Department’s
regulations would not require referral to
that agency. Revising the Department’s
regulations, as the commenter suggests,
to require Department officials to make
case-by-case determinations on whether
a referral would be likely to
substantially delay a release or
otherwise place unreasonable burdens
on the requester, would require those
officials to make difficult and inherently
subjective decisions, and thus is
administratively unworkable.

(4) The commenter objected to a
sentence in §4.6(c)(3) that refusal to
reasonably modify the scope of a request
or arrange an alternate time frame may
affect a requester’s ability to obtain
judicial review. The sentence is
misleading and the Department has
deleted it.

(5) The commenter objected to the
scope of the grounds upon which
§4.9(b) would require business
submitters to assert any objections to
disclosure by the Department of records
submitted by them. The Department had
proposed that “the statement [from the
business submitter] must specify all
grounds for withholding any portion of
the information under any exemption of
the FOIA.” The commenter
recommended that the regulation
require submitters to specify only the
grounds for withholding their records
under exemptions (b)(4) and (b)(6),
which protect the individual interests of
the submitter, but not to require them to
assert exemptions intended to protect
Government interests. The Department
agrees in part with the comment, and
has deleted the requirement that the
statement specify all grounds for
withholding information under any
FOIA exemption. The Department has,
however, decided to require submitters
to specify only grounds for withholding
under exemption (b)(4), and not also
under exemption (b)(6), because the
Department does not routinely notify
persons about whom the Department
possesses information potentially
subject to exemption (b)(6). Thus,
requiring business submitters to object
to disclosure of potential (b)(6)
information without requiring other
persons about whom the Department
possesses similar (b)(6) information to
do so would be unfair.

Other Considerations

It has been determined that this rule
is significant under Executive Order
12866.

This rule does not contain a
“collection of information’ as defined
by the Paperwork Reduction Act.

In accordance with the Regulatory
Flexibility Act (5 U.S.C. 605(b)), the
Chief Counsel for Regulation has
certified to the Chief Counsel for
Advocacy of the Small Business
Administration that this rule will not
have a significant economic impact on
a substantial number of small entities.
Under the FOIA, agencies may recover
only the direct costs of searching for,
reviewing, and duplicating the records
processed for requesters. Thus, the fees
the Department assesses are ordinarily
nominal. Further, the number of ““small
entities” that make FOIA requests is
relatively small compared to the number
of individuals who make such requests.

List of Subjects
15 CFR Part 4

Administrative practice and
procedure, Freedom of Information,
Privacy, Public information.

15 CFR Part 4a

Administrative practice and
procedure, Classified information.

15 CFR Part 4b

Privacy.

For the reasons stated in the
preamble, the Department of Commerce

amends 15 CFR as set forth below:
1. Revise Part 4 to read as follows:

PART 4—DISCLOSURE OF
GOVERNMENT INFORMATION

Subpart A—Freedom of Information Act

Sec.
4.1
4.2
4.3
4.4
4.5

General.
Public reference facilities.
Records under the FOIA.
Requirements for making requests.
Responsibility for responding to
requests.
4.6 Time limits and expedited processing.
4.7 Responses to requests.
4.8 Classified information.
4.9 Business Information.
4.10 Appeals from initial determinations or
untimely delays.
4.11 Fees.

Subpart B—Privacy Act

4.21 Purpose and scope.

4.22 Definitions.

4.23 Procedures for making inquiries.

4.24 Procedures for making requests for
records.

4.25 Disclosure of requested records to
individuals.

4.26 Special procedures: Medical records.

4.27 Procedures for making requests for
correction or amendment.

4.28 Agency review of requests for
correction or amendment.

4.29 Appeal of initial adverse agency
determination on correction or
amendment.

4.30 Disclosure of record to person other
than the individual to whom it pertains.

4.31 Fees.

4.32 Penalties.

4.33 General exemptions.

4.34 Specific exemptions.

Appendix A to Part 4—Freedom of
Information Public Inspection Facilities,
and Addresses for Requests for Records
Under the Freedom of Information Act and
Privacy Act, and Requests for Correction or
Amendment Under the Privacy Act.

Appendix B to Part 4—Officials Authorized
to Deny Requests for Records Under the
Freedom of Information Act, and Requests
for Records and Requests for Correction or
Amendment Under the Privacy Act.

Appendix C to Part 4—Systems of Records
Noticed by Other Federal Agencies and
Applicable to Records of the Department,
and Applicability of this Part Thereto.
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Authority: 5 U.S.C. 301; 5 U.S.C. 552; 5
U.S.C. 552a; 5 U.S.C. 553; 31 U.S.C. 3717; 44
U.S.C. 3101; Reorganization Plan No. 5 of
1950.

Subpart A—Freedom of Information
Act

§4.1 General.

(a) The information in this part is
furnished for the guidance of the public
and in compliance with the
requirements of the Freedom of
Information Act (FOIA), as amended (5
U.S.C. 552). This part sets forth the
procedures the Department of
Commerce (Department) and its
components follow to make publicly
available the materials and indices
specified in 5 U.S.C. 552(a)(2) and
records requested under 5 U.S.C.
552(a)(3). Information routinely
provided to the public as part of a
regular Department activity (for
example, press releases issued by the
Office of Public Affairs) may be
provided to the public without
following this part.

(b) As used in this subpart,
component means any office, division,
bureau or other unit of the Department
listed in Appendix A to this part (except
that a regional office of a larger office or
other unit does not constitute a separate
component).

§4.2 Public reference facilities.

(a) The Department maintains public
reference facilities (listed in Appendix
A to this part) that contain the records
the FOIA requires to be made regularly
available for public inspection and
copying; furnishes information; receives
and processes requests for records under
the FOIA; and otherwise assists the
public concerning Department
operations under the FOIA.

(b) Each component of the
Department shall determine which of its
records are required to be made
available for public inspection and
copying, and make those records
available either in its own public
reference facility or in the Department’s
Central Reference and Records
Inspection Facility. Each component
shall maintain and make available for
public inspection and copying a current
subject-matter index of its public
inspection facility records. Each index
shall be updated regularly, at least
quarterly, with respect to newly
included records. In accordance with 5
U.S.C. 552(a)(2), the Department has
determined that it is unnecessary and
impracticable to publish quarterly or
more frequently and distribute copies of
the index and supplements thereto.

(c) Each component shall make public
inspection facility records created on or

after November 1, 1996 available
electronically through the Department’s
“FOIA Home Page” link found at the
Department’s World Wide Web site
(http://www.doc.gov). Information
available at the site shall include:

(1) Each component’s index of its
public inspection facility records, which
indicates which records are available
electronically; and

(2) The general index referred to in
paragraph (d)(3) of this section.

(d) The Department shall maintain
and make available for public
inspection and copying:

(1) A current index providing
identifying information for the public as
to any matter that is issued, adopted, or
promulgated after July 4, 1997, and that
is retained as a record and is required
to be made available or published.
Copies of the index are available upon
request after payment of the direct cost
of duplication;

(2) Copies of records that have been
released and that the component that
maintains them determines, because of
their subject matter, have become or are
likely to become the subject of
subsequent requests for substantially the
same records;

(3) A general index of the records
described in paragraph (d)(2) of this
section;

(4) Final opinions and orders,
including concurring and dissenting
opinions made in the adjudication of
cases;

(5) Those statements of policy and
interpretations that have been adopted
by a component and are not published
in the Federal Register; and

(6) Administrative staff manuals and
instructions to staff that affect a member
of the public.

84.3 Records under the FOIA.

(a) Records under the FOIA include
all Government records, regardless of
format, medium or physical
characteristics, and include electronic
records and information, audiotapes,
videotapes, and photographs.

(b) Under the FOIA, the Department
has no obligation to create, compile, or
obtain from outside the Department a
record to satisfy a request. In complying
with a request for electronic data,
whether the Department creates or
compiles records (as by undertaking
significant programming work) or
merely extracts them from an existing
database may be unclear. The
Department shall in any case undertake
reasonable efforts to search for the
information in electronic format.

(c) Department officials may, upon
request, create and provide new records
pursuant to user fee statutes, such as the

first paragraph of 15 U.S.C. 1525, or in
accordance with authority otherwise
provided by law. Such creation and
provision of records is outside the scope
of the FOIA.

(d) Components shall preserve all
correspondence pertaining to the
requests they receive under this subpart,
as well as copies of all requested
records, until disposition or destruction
is authorized by Title 44 of the United
States Code or the National Archives
and Records Administration’s General
Records Schedule 14. Components shall
not dispose of records while they are the
subject of a pending request, appeal, or
lawsuit under the FOIA.

§4.4 Requirements for making requests.

(a) A request for records of the
Department which are not customarily
made available to the public as part of
the Department’s regular informational
services must be in writing (and may be
sent by mail, facsimile, or E-mail), and
shall be processed under the FOIA,
regardless whether the FOIA is
mentioned in the request. Requests
should be mailed to the Department
component identified in Appendix A to
this part that maintains those records, or
may be sent by facsimile or E-mail to the
numbers or addresses, respectively,
listed at the Department’s “FOIA Home
Page” link found at the Department’s
World Wide Web site (http://
www.doc.gov).! If the proper component
cannot be determined, the request
should be sent to the central facility
identified in Appendix A to this part.
The central facility will forward the
request to the component(s) it believes
most likely to have the requested
records. For the quickest handling, the
request (and envelope, if the request is
mailed) should be marked “Freedom of
Information Act Request.”

(b) For requests for records about
oneself, § 4.24 contains additional
requirements. For requests for records
about another individual, either a
written authorization signed by the
individual permitting disclosure of his
or her records to the requester or proof
that the individual is deceased (for
example, a copy of a death certificate or
an obituary) facilitates processing the
request.

(c) The records requested must be
described in enough detail to enable
Department personnel to locate them
with a reasonable amount of effort. If

1The United States Patent and Trademark Office
(USPTO), which is established as an agency of the
United States within the Department of Commerce,
operates under its own FOIA regulations at 37 CFR
part 102, subpart A. Accordingly, requests for
USPTO records should be sent directly to the
USPTO.
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possible, a request should include
specific information about each record
sought, such as the date, title or name,
author, recipient, and subject matter of
the record, and the name and location
of the office where the record is located.
Also, if records about a court case are
sought, the title of the case, the court in
which the case was filed, and the nature
of the case should be included. If
known, any file designations or
descriptions of the requested records
should be included. In general, the more
specifically the request describes the
records sought, the greater the
likelihood that the Department will be
able to locate those records. If a
component determines that a request
does not reasonably describe records, it
shall inform the requester what
additional information is needed or how
the request is otherwise insufficient, to
enable the requester to modify the
request to meet the requirements of this
section.

§4.5 Responsibility for responding to
requests.

(a) In general. Except as stated in
paragraph (b) of this section, the proper
component of the Department to
respond to a request for records is the
component that first receives the request
and has responsive records, or the
component to which the Departmental
Freedom of Information Officer assigns
lead responsibility for responding to the
request. Records responsive to a request
shall include only those records within
the Department’s possession and control
as of the date the proper component
receives the request.

(b) Consultations and referrals. If a
component receives a request for a
record in its possession in which
another Federal agency subject to the
FOIA has the primary interest, the
component shall refer the record to that
agency for direct response to the
requester. Ordinarily, the agency that
originated a record will be presumed to
have the primary interest in it. A
component shall consult with another
Federal agency before responding to a
requester if the component receives a
request for a record in which another
Federal agency subject to the FOIA has
a significant interest, but not the
primary interest; or another Federal
agency not subject to the FOIA has the
primary interest or a significant interest
(see § 4.8 for additional information
about referrals of classified
information).

(c) Notice of referral. Whenever a
component refers a document to another
Federal agency for direct response to the
requester, it ordinarily shall notify the
requester in writing of the referral and

inform the requester of the name of the
agency to which the document was
referred.

(d) Timing of responses to
consultations and referrals. All
consultations and referrals shall be
handled in chronological order, based
on when the FOIA request was received
by the first Federal agency.

(e) Agreements regarding
consultations and referrals. Components
may make agreements with other
Federal agencies to eliminate the need
for consultations or referrals for
particular types of records.

8§4.6 Time limits and expedited
processing.

(a) In general. Components ordinarily
shall respond to requests according to
their order of receipt.

(b) Initial response and appeal.
Subject to paragraph (c)(1) of this
section, an initial response shall be
made within 20 working days (i.e.,
excluding Saturdays, Sundays, and legal
public holidays) of the receipt of a
request for a record under this part by
the proper component identified in
accordance with § 4.5(a), and an appeal
shall be decided within 20 working days
of its receipt by the Office of the General
Counsel.

(c) Unusual circumstances. (1) In
unusual circumstances as specified in
paragraph (c)(2) of this section, an
official listed in Appendix B to this part
may extend the time limits in paragraph
(b) of this section by notifying the
requester in writing as soon as
practicable of the unusual
circumstances and of the date by which
processing of the request is expected to
be completed. If the extension is for
more than ten working days, the
component shall provide the requester
an opportunity either to modify the
request so that it may be processed
within the applicable time limit, or to
arrange an alternative time frame for
processing the request or a modified
request.

(2) As used in this section, unusual
circumstances means, but only to the
extent reasonably necessary to properly
process the particular request:

(i) The need to search for and collect
the requested records from field
facilities or other establishments
separate from the office processing the
request;

(i1) The need to search for, collect,
and appropriately examine a
voluminous amount of separate and
distinct records that are the subject of a
single request; or

(iii) The need for consultation, which
shall be conducted with all practicable
speed, with another component or

Federal agency having a substantial
interest in the determination of the
request.

(3) If a component reasonably believes
that multiple requests submitted by a
requester, or by a group of requesters
acting in concert, constitute a single
request that would otherwise involve
unusual circumstances, and the requests
involve clearly related matters, the
component may aggregate them.
Multiple requests involving unrelated
matters will not be aggregated.

(d) Multitrack processing. (1) A
component may use two or more
processing tracks by distinguishing
between simple and more complex
requests based on the number of pages
involved, or some other measure of the
amount of work and/or time needed to
process the request, and whether the
request qualifies for expedited
processing as described in paragraph (e)
of this section.

(2) A component using multitrack
processing may provide requesters in its
slower track(s) with an opportunity to
limit the scope of their requests in order
to qualify for faster processing. A
component doing so shall contact the
requester by telephone, E-mail, or letter,
whichever is most efficient in each case.

(e) Expedited processing. (1) Requests
and appeals shall be taken out of order
and given expedited treatment
whenever it is determined that they
involve:

(i) Circumstances in which the lack of
expedited treatment could reasonably be
expected to pose an imminent threat to
the life or physical safety of an
individual;

(ii) The loss of substantial due process
rights;

(iii) A matter of widespread and
exceptional media interest involving
questions about the Government’s
integrity which affect public confidence;
or

(iv) An urgency to inform the public
about an actual or alleged Federal
Government activity, if made by a
person primarily engaged in
disseminating information.

(2) A request for expedited processing
may be made at the time of the initial
request for records or at any later time.
For a prompt determination, a request
for expedited processing should be sent
to the component listed in Appendix A
to this part that maintains the records
requested.

(3) A requester who seeks expedited
processing must submit a statement,
certified to be true and correct to the
best of that person’s knowledge and
belief, explaining in detail the basis for
requesting expedited processing. For
example, a requester within the category
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described in paragraph (e)(1)(iv) of this
section, if not a full-time member of the
news media, must establish that he or
she is a person whose main professional
activity or occupation is information
dissemination, though it need not be his
or her sole occupation. A requester
within the category described in
paragraph (e)(1)(iv) of this section must
also establish a particular urgency to
inform the public about the Government
activity involved in the request, beyond
the public’s right to know about
Government activity generally.

(4) Within ten calendar days of its
receipt of a request for expedited
processing, the proper component shall
decide whether to grant it and shall
notify the requester of the decision.
Solely for purposes of calculating the
foregoing time limit, any request for
expedited processing shall always be
considered received on the actual date
of receipt by the proper component. If
a request for expedited processing is
granted, the request shall be given
priority and processed as soon as
practicable, subject to §4.11(i). If a
request for expedited processing is
denied, any appeal of that decision shall
be acted on expeditiously.

§4.7 Responses to requests.

(a) Grants of requests. If a component
makes a determination to grant a request
in whole or in part, it shall notify the
requester in writing. The component
shall inform the requester in the notice
of any fee to be charged under §4.11
and disclose records to the requester
promptly upon payment of any
applicable fee. Records disclosed in part
shall be marked or annotated to show
the applicable FOIA exemption(s) and
the amount of information deleted,
unless doing so would harm an interest
protected by an applicable exemption.
The location of the information deleted
shall also be indicated on the record, if
feasible.

(b) Adverse determinations of
requests. If a component makes an
adverse determination regarding a
request, it shall notify the requester of
that determination in writing. An
adverse determination is a denial of a
request in any respect, namely: a
determination to withhold any
requested record in whole or in part; a
determination that a requested record
does not exist or cannot be located; a
determination that a record is not
readily reproducible in the form or
format sought by the requester; a
determination that what has been
requested is not a record subject to the
FOIA (except that a determination
under § 4.11(j) that records are to be
made available under a fee statute other

than the FOIA is not an adverse
determination); a determination against
the requester on any disputed fee
matter, including a denial of a request
for a reduction or waiver of fees; or a
denial of a request for expedited
processing. Each denial letter shall be
signed by an official listed in Appendix
B to this part, and shall include:

(1) The name and title or position of
the denying official;

(2) A brief statement of the reason(s)
for the denial, including applicable
FOIA exemption(s);

(3) An estimate of the volume of
records or information withheld, in
number of pages or some other
reasonable form of estimation. This
estimate need not be provided if the
volume is otherwise indicated through
deletions on records disclosed in part,
or if providing an estimate would harm
an interest protected by an applicable
FOIA exemption; and

(4) A statement that the denial may be
appealed, and a list of the requirements
for filing an appeal under § 4.10(b).

§4.8 Classified Information.

In processing a request for
information classified under Executive
Order 12958 or any other executive
order concerning the classification of
records, the information shall be
reviewed to determine whether it
should remain classified. Ordinarily the
component or other Federal agency that
classified the information should
conduct the review, except that if a
record contains information that has
been derivatively classified by a
component because it contains
information classified by another
component or agency, the component
shall refer the responsibility for
responding to the request to the
component or agency that classified the
underlying information. Information
determined to no longer require
classification shall not be withheld on
the basis of FOIA exemption (b)(1) (5
U.S.C. 552(b)(1)), but should be
reviewed to assess whether any other
FOIA exemptions should be invoked.
Appeals involving classified
information shall be processed in
accordance with §4.10(c).

8§4.9 Business Information.

(a) In general. Business information
obtained by the Department from a
submitter will be disclosed under the
FOIA only under this section.

(b) Definitions. For the purposes of
this section:

(1) Business information means
commercial or financial information,
obtained by the Department from a
submitter, which may be protected from

disclosure under FOIA exemption (b)(4)
(5 U.S.C. 552(b)(4)).

(2) Submitter means any person or
entity outside the Federal Government
from which the Department obtains
business information, directly or
indirectly. The term includes
corporations; state, local and tribal
governments; and foreign governments.

(c) Designation of business
information. A submitter of business
information should designate by
appropriate markings, either at the time
of submission or at a reasonable time
thereafter, any portions of its
submission that it considers protected
from disclosure under FOIA exemption
(b)(4). These designations will expire
ten years after the date of the
submission unless the submitter
requests, and provides justification for,
a longer period.

(d) Notice to submitters. A component
shall provide a submitter with prompt
written notice of a FOIA request or
administrative appeal that seeks its
business information whenever required
under paragraph (e) of this section,
except as provided in paragraph (h) of
this section, in order to give the
submitter an opportunity under
paragraph (f) of this section to object to
disclosure of any specified portion of
that information. Such written notice
shall be sent via certified mail, return
receipt requested, or similar means. The
notice shall either describe the business
information requested or include copies
of the requested records containing the
information. If notification of a large
number of submitters is required,
notification may be made by posting or
publishing the notice in a place
reasonably likely to accomplish
notification.

(e) When notice is required. Notice
shall be given to the submitter
whenever:

(1) The submitter has designated the
information in good faith as protected
from disclosure under FOIA exemption
(b)(4); or

(2) The component has reason to
believe that the information may be
protected from disclosure under FOIA
exemption (b)(4).

(f) Opportunity to object to disclosure.
A component shall allow a submitter
seven working days (i.e., excluding
Saturdays, Sundays, and legal public
holidays) from the date of receipt of the
written notice described in paragraph
(d) of this section to provide the
component with a statement of any
objection to disclosure. The statement
must identify any portions of the
information the submitter requests to be
withheld under FOIA exemption (b)(4),
and describe how each qualifies for
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protection under the exemption: that is,
why the information is a trade secret, or
commercial or financial information
that is privileged or confidential. If a
submitter fails to respond to the notice
within the time specified, the submitter
will be considered to have no objection
to disclosure of the information.
Information a submitter provides under
this paragraph may itself be subject to
disclosure under the FOIA.

(g) Notice of intent to disclose. A
component shall consider a submitter’s
objections and specific grounds under
the FOIA for nondisclosure in deciding
whether to disclose business
information. If a component decides to
disclose business information over a
submitter’s objection, the component
shall give the submitter written notice
via certified mail, return receipt
requested, or similar means, which shall
include:

(1) A statement of reason(s) why the
submitter’s objections to disclosure
were not sustained;

(2) A description of the business
information to be disclosed; and

(3) A statement that the component
intends to disclose the information
seven working days from the date the
submitter receives the notice.

(h) Exceptions to notice requirements.
The notice requirements of paragraphs
(d) and (g) of this section shall not apply
if:

(1) The component determines that
the information should not be disclosed;

(2) The information has been lawfully
published or has been officially made
available to the public;

(3) Disclosure of the information is
required by statute (other than the
FOIA) or by a regulation issued in
accordance with Executive Order 12600;
or

(4) The designation made by the
submitter under paragraph (c) of this
section appears obviously frivolous, in
which case the component shall provide
the submitter written notice of any final
decision to disclose the information
seven working days from the date the
submitter receives the notice.

(i) Notice to submitter of FOIA
lawsuit. Whenever a requester files a
lawsuit seeking to compel the disclosure
of business information, the component
shall promptly notify the submitter.

(j) Corresponding notice to requester.
Whenever a component provides a
submitter with notice and an
opportunity to object to disclosure
under paragraph (d) of this section, the
component shall also notify the
requester. Whenever a submitter files a
lawsuit seeking to prevent the
disclosure of business information, the
component shall notify the requester.

§4.10 Appeals from initial determinations
or untimely delays.

(a) If a request for records is initially
denied in whole or in part, or has not
been timely determined, or if a requester
receives an adverse initial
determination regarding any other
matter under this subpart (as described
in § 4.7(b)), the requester may file a
written appeal, which must be received
by the Office of General Counsel within
thirty calendar days of the date of the
written denial or, if there has been no
determination, may be submitted
anytime after the due date, including
the last extension under § 4.6(c), of the
determination.

(b) Appeals shall be decided by the
Assistant General Counsel for
Administration (AGC-Admin), except
that appeals from requests initially
denied by the AGC—Admin shall be
decided by the General Counsel.
Appeals should be addressed to the
AGC-Admin, or the General Counsel if
the records were initially denied by the
AGC-Admin. The address of both is:
U.S. Department of Commerce, Office of
General Counsel, Room 5875, 14th
Street and Constitution Avenue NW,
Washington, DC 20230. Both the letter
and the appeal envelope should be
clearly marked “Freedom of Information
Appeal”. The appeal must include a
copy of the original request, the initial
denial, if any, and a statement of the
reasons why the records requested
should be made available and why the
initial denial, if any, was in error. No
opportunity for personal appearance,
oral argument or hearing on appeal is
provided.

(c) Upon receipt of an appeal
involving records initially denied on the
basis of FOIA exemption (b)(1), the
records shall be forwarded to the
Deputy Assistant Secretary for Security
(DAS) for a declassification review. The
DAS may overrule previous
classification determinations in whole
or in part if continued protection in the
interest of national security is no longer
required, or no longer required at the
same level. The DAS shall advise the
AGC-Admin, or the General Counsel, as
appropriate, of his or her decision.

(d) If an appeal is granted, the person
who filed the appeal shall be
immediately notified and copies of the
releasable documents shall be made
available promptly thereafter upon
receipt of appropriate fees determined
in accordance with §4.11.

(e) If no determination on an appeal
has been sent to the requester within the
twenty working day period specified in
§4.6(b) or the last extension thereof, the
requester is deemed to have exhausted
all administrative remedies with respect

to the request, giving rise to a right of
judicial review under 5 U.S.C.
552(a)(6)(C). If the requester initiates a
court action against the Department
based on the provision in this
paragraph, the administrative appeal
process may continue.

(f) The determination on an appeal
shall be in writing and, when it denies
records in whole or in part, the letter to
the requester shall include:

(1) A brief explanation of the basis for
the denial, including a list of the
applicable FOIA exemptions and a
description of how they apply;

(2) A statement that the decision is
final for the Department;

(3) Notification that judicial review of
the denial is available in the district
court of the United States in the district
in which the requester resides, or has
his or her principal place of business, or
in which the agency records are located,
or in the District of Columbia; and

(4) The name and title or position of
the official responsible for denying the
appeal.

§4.11 Fees.

(a) In general. Components shall
charge for processing requests under the
FOIA in accordance with paragraph (c)
of this section, except when fees are
limited under paragraph (d) of this
section or when a waiver or reduction
of fees is granted under paragraph (k) of
this section. A component shall collect
all applicable fees before sending copies
of requested records to a requester.
Requesters must pay fees by check or
money order made payable to the
Treasury of the United States.

(b) Definitions. For purposes of this
section:

(1) Commercial use request means a
request from or on behalf of a person
who seeks information for a use or
purpose that furthers his or her
commercial, trade, or profit interests,
which can include furthering those
interests through litigation. Components
shall determine, whenever reasonably
possible, the use to which a requester
will put the requested records. If it
appears that the requester will put the
records to a commercial use, or if a
component has reasonable cause to
doubt a requester’s asserted non-
commercial use, the component shall
provide the requester a reasonable
opportunity to submit further
clarification.

(2) Direct costs means those expenses
a component incurs in providing a
particular service. Such expenses would
include, for example, the labor costs of
the employee performing the service
(the basic rate of pay for the employee,
plus 16 percent of that rate to cover
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benefits). Not included in direct costs
are overhead expenses such as the costs
of space, heating, or lighting of the
facility in which the service is
performed.

(3) Duplication means the making of
a copy of a record, or of the information
contained in it, necessary to respond to
a FOIA request. Copies may take the
form of paper, microform, audiovisual
materials, or electronic records (for
example, magnetic tape or disk), among
others. A component shall honor a
requester’s specified preference of form
or format of disclosure if the component
can reproduce the record in the
requested form or format with
reasonable effort.

(4) Educational institution means a
preschool, a public or private
elementary or secondary school, an
institution of undergraduate higher
education, an institution of graduate
higher education, an institution of
professional education, or an institution
of vocational education, that operates a
program of scholarly research. To be in
this category, a requester must show
that the request is authorized by and is
made under the auspices of a qualifying
institution, and that the records are
sought to further scholarly research
rather than for a commercial use.

(5) Noncommercial scientific
institution means an institution that is
not operated on a “commercial”’ basis,
as that term is defined in paragraph
(b)(1) of this section, and that is
operated solely for the purpose of

conducting scientific research, the
results of which are not intended to
promote any particular product or
industry. To be in this category, a
requester must show that the request is
authorized by and is made under the
auspices of a qualifying institution and
that the records are sought to further
scientific research rather than for a
commercial use.

(6) Representative of the news media,
or news media requester means any
person actively gathering news for an
entity that is organized and operated to
publish or broadcast news to the public.
The term “news” means information
that is about current events or that
would be of current interest to the
public. Examples of news media entities
include television or radio stations
broadcasting to the public at large and
publishers of periodicals (but only if
they can qualify as disseminators of
“news’”’) that make their products
available for purchase or subscription
by the general public. For ‘“freelance”
journalists to be regarded as working for
a news organization, they must
demonstrate a solid basis for expecting
publication through that organization. A
publication contract would be the
clearest proof, but components shall
also look to the past publication record
of a requester in making this
determination. To be in this category, a
requester must not be seeking the
requested records for a commercial use.
However, a request for records
supporting the news-dissemination

function of the requester shall not be
considered to be for a commercial use.

(7) Review means the examination of
a record located in response to a request
in order to determine whether any
portion of it is exempt from disclosure.
It also includes processing any record
for disclosure, for example, redacting it
and marking any applicable exemptions.
Review costs are recoverable even if a
record ultimately is not disclosed.
Review time does not include time
spent resolving general legal or policy
issues regarding the application of
exemptions.

(8) Search means the process of
looking for and retrieving records or
information responsive to a request. It
includes page-by-page or line-by-line
identification of information within
records and also includes reasonable
efforts to locate and retrieve information
from records maintained in electronic
form or format. Components shall
ensure that searches are done in the
most efficient and least expensive
manner reasonably possible.

(c) Fees. In responding to FOIA
requests, components shall charge the
fees summarized in chart form in
paragraphs (c)(1) and (c)(2) of this
section and explained in paragraphs
(c)(3) through (c)(5) of this section,
unless a waiver or reduction of fees has
been granted under paragraph (k) of this
section.

(1) The four categories and chargeable
fees are:

Category

Chargeable fees

(i) Commercial Use Requesters

(i) Educational and Non-commercial Scientific Institution Requesters ...

(iii) Representatives of the News Media
(iv) All Other Requesters

Search, Review, and Duplication.

Duplication (excluding the cost of the first 100 pages).

Duplication (excluding the cost of the first 100 pages).

Search and Duplication (excluding the cost of the first 2 hours of
search and 100 pages).

(2) Uniform fee schedule.

Service

Rate

(i) Manual search
(i) Computerized search
(iii) Duplication of records:

(A) Paper copy reproduction

(B) Other reproduction (e.g., computer disk or printout, microfilm,

microfiche, or microform).
(iv) Review of records (including redaction)

$.16 per page

salary rate.

Actual salary rate of employee involved, plus 16 percent of salary rate.
Actual direct cost, including operator time.

Actual direct cost, including operator time.

Actual salary rate of employee conducting review, plus 16 percent of

(3) Search. (i) Search fees shall be
charged for all requests—other than
requests made by educational
institutions, noncommercial scientific
institutions, or representatives of the
news media—subject to the limitations

of paragraph (d) of this section.
Components shall charge for time spent
searching even if they do not locate any
responsive records or if they withhold
any records located as entirely exempt
from disclosure. Search fees shall be the

direct costs of conducting the search by
the involved employees.

(ii) For computer searches of records,
requesters will be charged the direct
costs of conducting the search, although
certain requesters (as provided in
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paragraph (d)(1) of this section) will be
charged no search fee and certain other
requesters (as provided in paragraph
(d)(3) of this section) are entitled to the
cost equivalent of two hours of manual
search time without charge.

(4) Duplication. Duplication fees shall
be charged to all requesters, subject to
the limitations of paragraph (d) of this
section. For a paper photocopy of a
record (no more than one copy of which
need be supplied), the fee shall be $.16
cents per page. For copies produced by
computer, such as tapes or printouts,
components shall charge the direct
costs, including operator time, of
producing the copy. For other forms of
duplication, components shall charge
the direct costs of that duplication.

(5) Review. Review fees shall be
charged to requesters who make a
commercial use request. Review fees
shall be charged only for the initial
record review, in which a component
determines whether an exemption
applies to a particular record at the
initial request level. No charge shall be
imposed for review at the administrative
appeal level for an exemption already
applied. However, records withheld
under an exemption that is
subsequently determined not to apply
may be reviewed again to determine
whether any other exemption not
previously considered applies, and the
costs of that review are chargeable.
Review fees shall be the direct costs of
conducting the review by the involved
employees.

(d) Limitations on charging fees.

(1) No search fee shall be charged for
requests from educational institutions,
noncommercial scientific institutions,
or representatives of the news media.

(2) No search fee or review fee shall
be charged for a quarter-hour period
unless more than half of that period is
required for search or review.

(3) Except for requesters seeking
records for a commercial use,
components shall provide without
charge:

(i) The first 100 pages of duplication
(or the cost equivalent); and

(ii) The first two hours of search (or
the cost equivalent).

(4) If a total fee calculated under
paragraph (c) of this section is $20.00 or
less for any request, no fee shall be
charged. If such total fee is more than
$20.00, the full amount of such fee shall
be charged.

(5) The provisions of paragraphs (d)
(3) and (4) of this section work together.
This means that for requesters other
than those seeking records for a
commercial use, no fee shall be charged
unless the cost of search in excess of
two hours plus the cost of duplication

in excess of 100 pages totals more than
$20.00.

(e) Notice of anticipated fees over
$20.00. If a component determines or
estimates that the total fee to be charged
under this section will be more than
$20.00, the component shall notify the
requester of the actual or estimated fee,
unless the requester has stated in
writing a willingness to pay a fee as
high as that anticipated. If only a
portion of the fee can be estimated
readily, the component shall advise the
requester that the estimated fee may be
only a portion of the total fee. If the
component has notified a requester that
the actual or estimated fee is more than
$20.00, the component shall not
consider the request received for
purposes of calculating the time limit in
§4.6(b) to respond to a request, or
process it further, until the requester
agrees to pay the anticipated total fee.
Any agreement to pay should be
memorialized in writing. A notice under
this paragraph shall offer the requester
an opportunity to contact Departmental
personnel to discuss modifying the
request to meet the requester’s needs at
a lower cost.

(f) Charges for other services. Apart
from the other provisions of this section,
if a component decides, as a matter of
administrative discretion, to comply
with a request for special services, the
component shall charge the direct cost
of providing them. Such services could
include certifying that records are true
copies or sending records by other than
ordinary mail.

(g) Charging interest. Components
shall charge interest on any unpaid bill
starting on the 31st calendar day
following the date of billing the
requester. Interest charges shall be
assessed at the rate provided in 31
U.S.C. 3717 and accrue from the date of
the billing until the component receives
payment. Components shall take all
steps authorized by the Debt Collection
Act of 1982, as amended by the Debt
Collection Improvement Act of 1996, to
effect payment, including offset,
disclosure to consumer reporting
agencies, and use of collection agencies.

(h) Aggregating requests. If a
component reasonably believes that a
requester or a group of requesters acting
together is attempting to divide a
request into a series of requests for the
purpose of avoiding fees, the component
may aggregate those requests and charge
accordingly. Among the factors a
component shall consider in deciding
whether to aggregate are the closeness in
time between the component’s receipt of
the requests, and the relatedness of the
matters about which the requests are
made. A component may generally

presume that multiple requests that
involve related matters made by the
same requester or a closely related
group of requesters within a 30 calendar
day period have been made in order to
avoid fees. If requests are separated by

a longer period, a component shall
aggregate them only if a solid basis
exists for determining that aggregation is
warranted under all the circumstances
involved. Multiple requests involving
unrelated matters shall not be
aggregated.

(i) Advance payments. (1) For
requests other than those described in
paragraphs (i)(2) and (3) of this section,
a component shall not require the
requester to make an advance payment:
a payment made before work is begun
or continued on a request. Payment
owed for work already completed (i.e.,
a payment before copies are sent to a
requester) is not an advance payment.

(2) If a component determines or
estimates that a total fee to be charged
under this section will be more than
$250.00, the component shall not
consider the request received for
purposes of calculating the time limit in
§4.6(b) to respond to a request, or
process it further, until it receives
payment from the requester of the entire
anticipated fee.

(3) If a requester has previously failed
to pay a properly charged FOIA fee to
any component or other Federal agency
within 30 calendar days of the date of
billing, a component shall require the
requester to pay the full amount due,
plus any applicable interest, and to
make an advance payment of the full
amount of any anticipated fee, before
the component begins to process a new
request or continues to process a
pending request from that requester. For
purposes of calculating the time limit in
§4.6(b) to respond to a request, the
component shall not consider the
request received until it receives full
payment of all applicable fees and
interest in this paragraph.

(4) Upon the completion of processing
of a request, if a specific fee is
determined to be payable and
appropriate notice has been given to the
requester, a component shall make
records available to the requester only
upon receipt of full payment of the fee.

(j) Other statutes specifically
providing for fees. The fee schedule of
this section does not apply to fees
charged under any statute (except for
the FOIA) that specifically requires an
agency to set and collect fees for
particular types of records. If records
responsive to requests are maintained
for distribution by agencies operating
such statutorily based fee schedule
programs, components shall inform
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requesters how to obtain records from
those sources. Provision of such records
is not handled under the FOIA.

(k) Requirements for waiver or
reduction of fees. (1) Records responsive
to a request will be furnished without
charge, or at a charge reduced below
that established under paragraph (c) of
this section, if the requester asks for
such a waiver in writing and the
responsible component determines,
after consideration of information
provided by the requester, that the
requester has demonstrated that:

(i) Disclosure of the requested
information is in the public interest
because it is likely to contribute
significantly to public understanding of
the operations or activities of the
Government; and

(ii) Disclosure of the information is
not primarily in the commercial interest
of the requester.

(2) To determine whether the first fee
waiver requirement is met, components
shall consider the following factors:

(i) The subject of the request: whether
the subject of the requested records
concerns the operations or activities of
the Government. The subject of the
requested records must concern
identifiable operations or activities of
the Federal Government, with a
connection that is direct and clear, not
remote or attenuated.

(ii) The informative value of the
information to be disclosed: whether the
disclosure is “likely to contribute” to an
understanding of Government
operations or activities. The disclosable
portions of the requested records must
be meaningfully informative about
Government operations or activities in
order to be “likely to contribute” to an
increased public understanding of those
operations or activities. The disclosure
of information that already is in the
public domain, in either a duplicative or
a substantially identical form, would
not be likely to contribute to such
understanding.

(iii) The contribution to an
understanding of the subject by the
public likely to result from disclosure:
whether disclosure of the requested
information will contribute to the
understanding of a reasonably broad
audience of persons interested in the
subject, as opposed to the individual
understanding of the requester. A
requester’s expertise in the subject area
and ability and intention to effectively
convey information to the public shall
be considered. It shall be presumed that
a representative of the news media
satisfies this consideration. Merely
providing information to media sources
is insufficient to satisfy this
consideration.

(iv) The significance of the
contribution to public understanding:
whether the disclosure is likely to
contribute “significantly” to public
understanding of Government
operations or activities. The public’s
understanding of the subject in question
prior to the disclosure must be
significantly enhanced by the
disclosure.

(3) To determine whether the second
fee waiver requirement (i.e., that
disclosure is not primarily in the
commercial interest of the requester) is
met, components shall consider the
following factors:

(i) The existence and magnitude of a
commercial interest: whether the
requester has a commercial interest that
would be furthered by the requested
disclosure. Components shall consider
any commercial interest of the requester
(with reference to the definition of
“commercial use request” in paragraph
(b)(1) of this section), or of any person
on whose behalf the requester may be
acting, that would be furthered by the
requested disclosure. Requesters shall
be given an opportunity to provide
explanatory information regarding this
consideration.

(ii) The primary interest in disclosure:
whether any identified commercial
interest of the requester is sufficiently
great, in comparison with the public
interest in disclosure, that disclosure is
“primarily in the commercial interest of
the requester.” A fee waiver or
reduction is justified if the public
interest standard (paragraph (k)(1)(i) of
this section) is satisfied and the public
interest is greater than any identified
commercial interest in disclosure.
Components ordinarily shall presume
that if a news media requester has
satisfied the public interest standard,
the public interest is the primary
interest served by disclosure to that
requester. Disclosure to data brokers or
others who merely compile and market
Government information for direct
economic return shall not be presumed
to primarily serve the public interest.

(4) If only some of the records to be
released satisfy the requirements for a
fee waiver, a waiver shall be granted for
those records.

(5) Requests for the waiver or
reduction of fees should address the
factors listed in paragraphs (k)(2) and (3)
of this section, insofar as they apply to
each request.

Subpart B—Privacy Act

8§4.21 Purpose and scope.

(a) This subpart establishes policies
and procedures for implementing the
Privacy Act of 1974, as amended (5

U.S.C. 552a). The main objectives of the
subpart are to facilitate full exercise of
rights conferred on individuals under
the Act, and to protect the privacy of
individuals on whom the Department
maintains records in systems of records
under the Act.

(b) The Department shall act promptly
and in accordance with the Act upon
receipt of any inquiry, request or appeal
from a citizen of the United States or an
alien lawfully admitted for permanent
residence into the United States,
regardless of the individual’s age.
Further, the Department shall maintain
only such information on individuals as
is relevant and necessary to the
performance of its lawful functions;
maintain that information with such
accuracy, relevancy, timeliness, and
completeness as is reasonably necessary
to assure fairness in determinations
made by the Department about the
individual; obtain information from the
individual to the extent practicable; and
take every reasonable step to protect
that information from unwarranted
disclosure. The Department shall
maintain no record describing how an
individual exercises rights guaranteed
by the First Amendment unless
expressly authorized to do so by statute
or by the individual about whom the
record is maintained, or unless to do so
is pertinent to and within the scope of
an authorized law enforcement activity.
An individual’s name and address shall
not be sold or rented by the Department
unless such action is specifically
authorized by law.

(c) This subpart applies to all
components of the Department.
Components may promulgate
supplementary orders and rules not
inconsistent with this subpart.

(d) The Assistant Secretary for
Administration is delegated
responsibility for maintaining this
subpart, for issuing such orders and
directives internal to the Department as
are necessary for full compliance with
the Act, and for publishing all required
notices concerning systems of records.

(e) Matters outside the scope of this
subpart include:

(1) Requests for records that do not
pertain to the requester, or to the
individual about whom the request is
made if the requester is the parent or
guardian of the individual;

(2) Requests involving information
pertaining to an individual that is in a
record or file but not within the scope
of a system of records notice published
in the Federal Register;

(3) Requests to correct a record if a
grievance procedure is available to the
individual either by regulation or
through a provision in a collective
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bargaining agreement with the
Department or a component of the
Department, and the individual has
initiated, or expressed in writing the
intention of initiating, such a grievance
procedure; and

(4) Requests for employee-employer
services and counseling that were
routinely granted prior to enactment of
the Act, including, but not limited to,
test calculations of retirement benefits,
explanations of health and life
insurance programs, and explanations of
tax withholding options.

(f) Any request for records that
pertains to the requester, or to the
individual about whom the request is
made if the requester is the parent or
guardian of the individual, shall be
processed under the Act and this
subpart and under the Freedom of
Information Act and the Department’s
implementing regulations at subpart A
of this part, regardless whether the Act
or the Freedom of Information Act is
mentioned in the request.

§4.22 Definitions.

(a) All terms used in this subpart
which are defined in 5 U.S.C. 552a shall
have the same meaning herein.

(b) As used in this subpart:

(1) Act means the “Privacy Act of
1974, as amended (5 U.S.C. 552a)”".

(2) Appeal means a request by an
individual to review and reverse an
initial denial of a request from that
individual for correction or amendment.

(3) Component means any office,
division, bureau or other unit of the
Department listed in Appendix A to this
part (except that a regional office of a
larger office or other unit does not
constitute a separate component).

(4) Department means the Department
of Commerce.

(5) Inquiry means either a request for
general information regarding the Act
and this subpart or a request from an
individual (or that individual’s parent
or guardian) that the Department
determine whether it has any record in
a system of records that pertains to that
individual.

(6) Person means any human being
and also shall include, but is not limited
to, corporations, associations,
partnerships, trustees, receivers,
personal representatives, and public or
private organizations.

(7) Privacy Officer means those
officials, identified in Appendix B to
this part, who are authorized to receive
and act upon inquiries, requests for
access, and requests for correction or
amendment.

(8) Request for access means a request
from an individual or an individual’s
parent or guardian to see a record

pertaining to that individual in a
particular system of records.

(9) Request for correction or
amendment means a request from an
individual or an individual’s parent or
guardian that the Department change
(by correction, amendment, addition or
deletion) a particular record pertaining
to that individual in a system of records.

§4.23 Procedures for making inquiries.

(a) Any individual, regardless of age,
who is a citizen of the United States or
an alien lawfully admitted for
permanent residence into the United
States may submit an inquiry to the
Department. The inquiry should be
made either in person or by mail
addressed to the appropriate component
identified in Appendix A to this part or
to the official identified in the
notification procedures paragraph of the
systems of records notice published in
the Federal Register.2 If an individual
believes the Department maintains a
record pertaining to him or her but does
not know which system of records
might contain such a record and/or
which component of the Department
maintains the system of records,
assistance in person or by mail will be
provided at the first address listed in
Appendix A to this part.

(b) Inquiries submitted by mail should
include the words “PRIVACY ACT
INQUIRY” in capital letters at the top of
the letter and on the face of the
envelope. If the inquiry is for general
information regarding the Act and this
subpart, no particular information is
required. The Department reserves the
right to require compliance with the
identification procedures appearing at
§4.24(d). If the inquiry is a request that
the Department determine whether it
has a record pertaining to the
individual, the following information
should be submitted:

(1) Name of individual whose record
is sought;

(2) Statement that individual whose
record is sought is either a U.S. citizen
or an alien lawfully admitted for
permanent residence;

(3) Identifying data that will help
locate the record (for example, maiden
name, occupational license number,
period or place of employment, etc.);

(4) Record sought, by description and
by record system name, if known;

(5) Action requested (that is, sending
information on how to exercise rights

2The United States Patent and Trademark Office
(USPTO), which is established as an agency of the
United States within the Department of Commerce,
operates under its own PA regulations at 37 CFR
part 102, subpart B. Accordingly, requests
concerning records maintained by the USPTO
should be sent directly to the USPTO.

under the Act; determining whether
requested record exists; gaining access
to requested record; or obtaining copy of
requested record);

(6) Copy of court guardianship order
or minor’s birth certificate, as provided
in §4.24(d)(3), but only if requester is
guardian or parent of individual whose
record is sought;

(7) Requester’s name (printed),
signature, address, and (optional)
telephone number;

(8) Date; and,

(9) Certification of request by notary
or other official, but only if

(i) Request is for notification that
requested record exists, for access to
requested record, or for copy of
requested record;

(ii) Record is not available to any
person under 5 U.S.C. 552; and

(iii) Requester does not appear before
an employee of the Department for
verification of identity.

(c) Any inquiry which is not
addressed as specified in paragraph (a)
of this section or which is not marked
as specified in paragraph (b) of this
section will be so addressed and marked
by Department personnel and forwarded
immediately to the responsible Privacy
Officer. An inquiry which is not
properly addressed by the individual
will not be deemed to have been
“received” for purposes of measuring
the time period for response until actual
receipt by the Privacy Officer. In each
instance when an inquiry so forwarded
is received, the Privacy Officer shall
notify the individual that his or her
inquiry was improperly addressed and
the date the inquiry was received at the
proper address.

(d)(1) Each inquiry received shall be
acted upon promptly by the responsible
Privacy Officer. Every effort will be
made to respond within ten working
days (i.e., excluding Saturdays, Sundays
and legal public holidays) of the date of
receipt at the proper address. If a
response cannot be made within ten
working days, the Privacy Officer shall
send an acknowledgment during that
period providing information on the
status of the inquiry and asking for such
further information as may be necessary
to process the inquiry. The first
correspondence sent by the Privacy
Officer to the requester shall contain the
Department’s control number assigned
to the request, as well as a statement
that the requester should use that
number in all future contacts with the
Department. The Department shall use
that control number in all subsequent
correspondence.

(2) If the Privacy Officer fails to send
an acknowledgment within ten working
days, as provided in paragraph (d)(1) of
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this section, the requester may ask the
Assistant General Counsel for
Administration to take corrective action.
No failure of a Privacy Officer to send
an acknowledgment shall confer
administrative finality for purposes of
judicial review.

(e) An individual shall not be
required to state a reason for or
otherwise justify his or her inquiry.

(f) Special note should be taken that
certain agencies are responsible for
publishing notices of systems of records
having Government-wide application to
other agencies, including the
Department. The agencies known to be
publishing these general notices and the
types of records covered therein appear
in Appendix C to this part. These
general notices do not identify the
Privacy Officers in the Department to
whom inquiries should be presented or
mailed. The provisions of this section,
and particularly paragraph (a) of this
section, should be followed in making
inquiries with respect to such records.
Such records in the Department are
subject to the provisions of this part to
the extent indicated in Appendix C to
this part. The exemptions, if any,
determined by the agency publishing a
general notice shall be invoked and
applied by the Department after
consultation, as necessary, with that
other agency.

8§4.24 Procedures for making requests for
records.

(a) Any individual, regardless of age,
who is a citizen of the United States or
an alien lawfully admitted for
permanent residence into the United
States may submit a request to the
Department for access to records. The
request should be made either in person
or by mail addressed to the appropriate
office listed in Appendix A to this part.

(b) Requests submitted by mail should
include the words “PRIVACY ACT
REQUEST” in capital letters at the top
of the letter and on the face of the
envelope. Any request which is not
addressed as specified in paragraph (a)
of this section or which is not marked
as specified in this paragraph will be so
addressed and marked by Department
personnel and forwarded immediately
to the responsible Privacy Officer. A
request which is not properly addressed
by the individual will not be deemed to
have been “‘received” for purposes of
measuring time periods for response
until actual receipt by the Privacy
Officer. In each instance when a request
so forwarded is received, the Privacy
Officer shall notify the individual that
his or her request was improperly
addressed and the date the request was
received at the proper address.

(c) If the request follows an inquiry
under §4.23 in connection with which
the individual’s identity was established
by the Department, the individual need
only indicate the record to which access
is sought, provide the Department
control number assigned to the request,
and sign and date the request. If the
request is not preceded by an inquiry
under § 4.23, the procedures of this
section should be followed.

(d) The requirements for
identification of individuals seeking
access to records are:

(1) In person. Each individual making
a request in person shall be required to
present satisfactory proof of identity.
The means of proof, in the order of
preference and priority, are:

(i) A document bearing the
individual’s photograph (for example,
driver’s license, passport or military or
civilian identification card);

(ii) A document, preferably issued for
participation in a Federally-sponsored
program, bearing the individual’s
signature (for example, unemployment
insurance book, employer’s
identification card, national credit card,
and professional, craft or union
membership card); and,

(iii) A document bearing neither the
photograph nor the signature of the
individual, preferably issued for
participation in a Federally-sponsored
program (for example, Medicaid card). If
the individual can provide no suitable
documentation of identity, the
Department will require a signed
statement asserting the individual’s
identity and stipulating that the
individual understands the penalty
provision of 5 U.S.C. 552a(i)(3) recited
in §4.32(a). In order to avoid any
unwarranted disclosure of an
individual’s records, the Department
reserves the right to determine the
adequacy of proof of identity offered by
any individual, particularly if the
request involves a sensitive record.

(2) Not in person. If the individual
making a request does not appear in
person before a Privacy Officer or other
employee authorized to determine
identity, a certification of a notary
public or equivalent officer empowered
to administer oaths must accompany the
request under the circumstances
prescribed in §4.23(b)(9). The
certification in or attached to the letter
must be substantially in accordance
with the following text:

City of County of .ss (Name
of individual), who affixed (his) (her)
signature below in my presence, came before
me, a (title), in and for the aforesaid County
and State, this__ day of ,20 ,and
established (his) (her) identity to my
satisfaction.

My commission expires
(Signature)

(3) Parents of minors and legal
guardians. An individual acting as the
parent of a minor or the legal guardian
of the individual to whom a record
pertains shall establish his or her
personal identity in the same manner
prescribed in either paragraph (d)(1) or
(d)(2) of this section. In addition, such
other individual shall establish his or
her identity in the representative
capacity of parent or legal guardian. In
the case of the parent of a minor, the
proof of identity shall be a certified or
authenticated copy of the minor’s birth
certificate. In the case of a legal
guardian of an individual who has been
declared incompetent due to physical or
mental incapacity or age by a court of
competent jurisdiction, the proof of
identity shall be a certified or
authenticated copy of the court’s order.
For purposes of the Act, a parent or
legal guardian may represent only a
living individual, not a decedent. A
parent or legal guardian may be
accompanied during personal access to
a record by another individual,
provided the provisions of § 4.25(f) are
satisfied.

(e) If the provisions of this subpart are
alleged to impede an individual in
exercising his or her right to access, the
Department will consider, from an
individual making a request, alternative
suggestions regarding proof of identity
and access to records.

(f) An individual shall not be required
to state a reason for or otherwise justify
his or her request for access to a record.

§4.25 Disclosure of requested records to
individuals.

(a)(1) The responsible Privacy Officer
shall act promptly upon each request.
Every effort will be made to respond
within ten working days (i.e., excluding
Saturdays, Sundays and legal public
holidays) of the date of receipt. If a
response cannot be made within ten
working days due to unusual
circumstances, the Privacy Officer shall
send an acknowledgment during that
period providing information on the
status of the request and asking for any
further information that may be
necessary to process the request.
“Unusual circumstances” shall include
circumstances in which:

(i) A search for and collection of
requested records from inactive storage,
field facilities or other establishments is
required;

(ii) A voluminous amount of data is
involved;

(iii) Information on other individuals
must be separated or expunged from the
particular record; or
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(iv) Consultations with other agencies
having a substantial interest in the
determination of the request are
necessary.

(2) If the Privacy Officer fails to send
an acknowledgment within ten working
days, as provided in paragraph (a)(1) of
this section, the requester may ask the
Assistant General Counsel for
Administration to take corrective action.
No failure of a Privacy Officer to send
an acknowledgment shall confer
administrative finality for purposes of
judicial review.

(b) Grant of access: (1) Notification.
An individual shall be granted access to
a record pertaining to him or her, unless
the provisions of paragraph (g)(1) of this
section apply. The Privacy Officer shall
notify the individual of a determination
to grant access, and provide the
following information:

(i) The methods of access, as set forth
in paragraph (b)(2) of this section;

(ii) The place at which the record may
be inspected;

(ii1) The earliest date on which the
record may be inspected and the period
of time that the records will remain
available for inspection. In no event
shall the earliest date be later than thirty
calendar days from the date of
notification;

(iv) The estimated date by which a
copy of the record will be mailed and
the fee estimate pursuant to §4.31. In no
event shall the estimated date be later
than thirty calendar days from the date
of notification;

(v) The fact that the individual, if he
or she wishes, may be accompanied by
another individual during personal
access, subject to the procedures set
forth in paragraph (f) of this section;
and,

(vi) Any additional prerequisites for
granting access to a specific record.

(2) Methods of access. The following
methods of access to records by an
individual may be available depending
on the circumstances of a given
situation:

(i) Inspection in person may be had in
the office specified by the Privacy
Officer granting access, during the hours
indicated in Appendix A to this part;

(ii) Transfer of records to a Federal
facility more convenient to the
individual may be arranged, but only if
the Privacy Officer determines that a
suitable facility is available, that the
individual’s access can be properly
supervised at that facility, and that
transmittal of the records to that facility
will not unduly interfere with
operations of the Department or involve
unreasonable costs, in terms of both
money and manpower; and,

(iii) Copies may be mailed at the
request of the individual, subject to
payment of the fees prescribed in §4.31.
The Department, at its own initiative,
may elect to provide a copy by mail, in
which case no fee will be charged the
individual.

(c) Access to medical records is
governed by the provisions of § 4.26.

(d) The Department shall supply such
other information and assistance at the
time of access as to make the record
intelligible to the individual.

(e) The Department reserves the right
to limit access to copies and abstracts of
original records, rather than the original
records. This election would be
appropriate, for example, when the
record is in an automated data medium
such as tape or disc, when the record
contains information on other
individuals, and when deletion of
information is permissible under
exemptions (for example, 5 U.S.C.
552a(k)(2)). In no event shall original
records of the Department be made
available to the individual except under
the immediate supervision of the
Privacy Officer or his or her designee.

(f) Any individual who requests
access to a record pertaining to that
individual may be accompanied by
another individual of his or her choice.
“Accompanied” includes discussing the
record in the presence of the other
individual. The individual to whom the
record pertains shall authorize the
presence of the other individual in
writing. The authorization shall include
the name of the other individual, a
specific description of the record to
which access is sought, the Department
control number assigned to the request,
the date, and the signature of the
individual to whom the record pertains.
The other individual shall sign the
authorization in the presence of the
Privacy Officer. An individual shall not
be required to state a reason or
otherwise justify his or her decision to
be accompanied by another individual
during personal access to a record.

(g) Initial denial of access: (1)
Grounds. Access by an individual to a
record that pertains to that individual
will be denied only upon a
determination by the Privacy Officer
that:

(i) The record is exempt under § 4.33
or 4.34, or exempt by determination of
another agency publishing notice of the
system of records, as described in
§4.23(f);

(ii) The record is information
compiled in reasonable anticipation of a
civil action or proceeding;

(iii) The provisions of § 4.26
pertaining to medical records
temporarily have been invoked; or,

(iv) The individual unreasonably has
failed to comply with the procedural
requirements of this part.

(2) Notification. The Privacy Officer
shall give notice of denial of access to
records to the individual in writing, and
the notice shall include the following
information:

(i) The Privacy Officer’s name and
title or position;

(ii) The date of the denial;

(iii) The reasons for the denial,
including citation to the appropriate
section of the Act and this part;

(iv) The individual’s opportunities, if
any, for further administrative
consideration, including the identity
and address of the responsible official.
If no further administrative
consideration within the Department is
available, the notice shall state that the
denial is administratively final; and,

(v) If stated to be administratively
final within the Department, the
individual’s right to judicial review
provided under 5 U.S.C.552a(g)(1), as
limited by 5 U.S.C. 552a(g)(5).

(3) Administrative review. If a Privacy
Officer issues an initial denial of a
request, the individual’s opportunities
for further consideration shall be as
follows:

(i) As to denial under paragraph
(g)(1)(i) of this section, two
opportunities for further consideration
are available in the alternative:

(A) If the individual contests the
application of an exemption to the
records, the review procedures in
§4.25(g)(3)(ii) shall apply; or,

(B) If the individual challenges the
validity of the exemption itself, the
individual must file a petition for the
issuance, amendment, or repeal of a rule
under 5 U.S.C. 553(e). If the exemption
was determined by the Department,
such petition shall be filed with the
Assistant Secretary for Administration.
If the exemption was determined by
another agency (as described in
§4.23(f)), the Department will provide
the individual with the name and
address of the other agency and any
relief sought by the individual shall be
that provided by the regulations of the
other agency. Within the Department,
no such denial is administratively final
until such a petition has been filed by
the individual and disposed of on the
merits by the Assistant Secretary for
Administration.

(ii) As to denial under paragraphs
(g)(1)(ii) of this section, (g)(1)(iv) of this
section or (to the limited extent
provided in paragraph (g)(3)(i)(A) of this
section) paragraph (g)(1)(i) of this
section, the individual may file for
review with the Assistant General
Counsel for Administration, as
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indicated in the Privacy Officer’s initial
denial notification. The individual and
the Department shall follow the
procedures in §4.28 to the maximum
extent practicable.

(iii) As to denial under paragraph
(g)(1)(iii) of this section, no further
administrative consideration within the
Department is available because the
denial is not administratively final until
expiration of the time period indicated
in §4.26(a).

(h) If a request is partially granted and
partially denied, the Privacy Officer
shall follow the appropriate procedures
of this section as to the records within
the grant and the records within the
denial.

§4.26 Special procedures: Medical
records.

(a) No response to any request for
access to medical records from an
individual will be issued by the Privacy
Officer for a period of seven working
days (i.e., excluding Saturdays, Sundays
and legal public holidays) from the date
of receipt.

(b) For every request from an
individual for access to medical records,
the Privacy Officer shall:

(1) Inform the individual of the
waiting period prescribed in paragraph
(a) of this section;

(2) Seek from the individual the name
and address of the individual’s
physician and/or psychologist;

(3) Seek from the individual written
consent for the Department to consult
the individual’s physician and/or
psychologist, if the Department believes
such consultation is advisable;

(4) Seek written consent from the
individual for the Department to
provide the medical records to the
individual’s physician or psychologist,
if the Department believes access to the
record by the individual is best effected
under the guidance of the individual’s
physician or psychologist; and,

(5) Forward the individual’s medical
record to the Department’s medical
officer for review and a determination
on whether consultation with or
transmittal of the medical records to the
individual’s physician or psychologist is
warranted. If consultation with or
transmittal of such records to the
individual’s physician or psychologist is
determined to be warranted, the
Department’s medical officer shall so
consult or transmit. Whether or not such
a consultation or transmittal occurs, the
Department’s medical officer shall
provide instruction to the Privacy
Officer regarding the conditions of
access by the individual to his or her
medical records.

(c) If an individual refuses in writing
to give the names and consents set forth
in paragraphs (c)(2) through (c)(4) of this
section, the Department shall give the
individual access to said records by
means of a copy, provided without cost
to the requester, sent registered mail,
return receipt requested.

8§4.27 Procedures for making requests for
correction or amendment.

(a) Any individual, regardless of age,
who is a citizen of the United States or
an alien lawfully admitted for
permanent residence into the United
States may submit a request for
correction or amendment to the
Department. The request should be
made either in person or by mail
addressed to the Privacy Officer who
processed the individual’s request for
access to the record, and to whom is
delegated authority to make initial
determinations on requests for
correction or amendment. The offices of
Privacy Officers are open to the public
between the hours of 9 a.m. and 4 p.m.
Monday through Friday (excluding
Saturdays, Sundays, and legal public
holidays).

(b) Requests submitted by mail should
include the words “PRIVACY ACT
REQUEST” in capital letters at the top
of the letter and on the face of the
envelope. Any request that is not
addressed as specified in paragraph (a)
of this section or that is not marked as
specified in this paragraph will be so
addressed and marked by Department
personnel and forwarded immediately
to the responsible Privacy Officer. A
request that is not properly addressed
by the individual will not be deemed to
have been “received” for purposes of
measuring the time period for response
until actual receipt by the Privacy
Officer. In each instance when a request
so forwarded is received, the Privacy
Officer shall notify the individual that
his or her request was improperly
addressed and the date the request was
received at the proper address.

(c) Since the request, in all cases, will
follow a request for access under § 4.25,
the individual’s identity will be
established by his or her signature on
the request and use of the Department
control number assigned to the request.

(d) A request for correction or
amendment should include the
following:

(1) Specific identification of the
record sought to be corrected or
amended (for example, description,
title, date, paragraph, sentence, line and
words);

(2) The specific wording to be deleted,
if any;

(3) The specific wording to be
inserted or added, if any, and the exact
place at which it is to be inserted or
added; and,

(4) A statement of the basis for the
requested correction or amendment,
with all available supporting documents
and materials that substantiate the
statement. The statement should
identify the criterion of the Act being
invoked, that is, whether the
information in the record is
unnecessary, inaccurate, irrelevant,
untimely or incomplete.

§4.28 Agency review of requests for
correction or amendment.

(a)(1)(i) Not later than ten working
days (i.e., excluding Saturdays, Sundays
and legal public holidays) after receipt
of a request to correct or amend a
record, the Privacy Officer shall send an
acknowledgment providing an estimate
of time within which action will be
taken on the request and asking for such
further information as may be necessary
to process the request. The estimate of
time may take into account unusual
circumstances as described in § 4.25(a).
No acknowledgment will be sent if the
request can be reviewed, processed and
the individual notified of the results of
review (either compliance or denial)
within the ten working days. Requests
filed in person will be acknowledged in
writing at the time submitted.

(ii) If the Privacy Officer fails to send
the acknowledgment within ten working
days, as provided in paragraph (a)(1)(i)
of this section, the requester may ask the
Assistant General Counsel for
Administration to take corrective action.
No failure of a Privacy Officer to send
an acknowledgment shall confer
administrative finality for purposes of
judicial review.

(2) Promptly after acknowledging
receipt of a request, or after receiving
such further information as might have
been requested, or after arriving at a
decision within the ten working days,
the Privacy Officer shall either:

(i) Make the requested correction or
amendment and advise the individual
in writing of such action, providing
either a copy of the corrected or
amended record or, in cases in which a
copy cannot be provided (for example,
erasure of information from a record
maintained only in magnetically-
recorded computer files), a statement as
to the means by which the correction or
amendment was effected; or,

(ii) Inform the individual in writing
that his or her request is denied and
provide the following information:

(A) The Privacy Officer’s name and
title or position;

(B) The date of the denial;
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(C) The reasons for the denial,
including citation to the appropriate
sections of the Act and this subpart;
and,

(D) The procedures for appeal of the
denial as set forth in §4.29, including
the address of the Assistant General
Counsel for Administration.

(3) The term promptly in this section
means within thirty working days (i.e.,
excluding Saturdays, Sundays and legal
public holidays). If the Privacy Officer
cannot make the determination within
thirty working days, the individual will
be advised in writing of the reason for
the delay and of the estimated date by
which the determination will be made.

(b) Whenever an individual’s record is
corrected or amended pursuant to a
request from that individual, the Privacy
Officer shall notify all persons and
agencies to which the corrected or
amended portion of the record had been
disclosed prior to its correction or
amendment, if an accounting of such
disclosure required by the Act was
made. The notification shall require a
recipient agency maintaining the record
to acknowledge receipt of the
notification, to correct or amend the
record, and to apprise any agency or
person to which it had disclosed the
record of the substance of the correction
or amendment.

(c) The following criteria will be
considered by the Privacy Officer in
reviewing a request for correction or
amendment:

(1) The sufficiency of the evidence
submitted by the individual;

(2) The factual accuracy of the
information to be corrected or amended;

(3) The relevance and necessity of the
information in terms of the purpose for
which it was collected;

(4) The timeliness and currency of the
information in light of the purpose for
which it was collected;

(5) The completeness of the
information in terms of the purpose for
which it was collected;

(6) The degree of risk that denial of
the request could unfairly result in
determinations adverse to the
individual;

(7) The character of the record sought
to be corrected or amended; and,

(8) The propriety and feasibility of
complying with the specific means of
correction or amendment requested by
the individual.

(d) The Department will not
undertake to gather evidence for the
individual, but does reserve the right to
verify the evidence the individual
submits.

(e) Correction or amendment of a
record requested by an individual will

be denied only upon a determination by
the Privacy Officer that:

(1) The individual has failed to
establish, by a preponderance of the
evidence, the propriety of the correction
or amendment in light of the criteria set
forth in paragraph (c) of this section;

(2) The record sought to be corrected
or amended is part of the official record
in a terminated judicial, quasi-judicial
or quasi-legislative proceeding to which
the individual was a party or
participant;

(3) The information in the record
sought to be corrected or amended, or
the record sought to be corrected or
amended, is the subject of a pending
judicial, quasi-judicial or quasi-
legislative proceeding to which the
individual is a party or participant;

(4) The correction or amendment
would violate a duly enacted statute or
promulgated regulation; or,

(5) The individual unreasonably has
failed to comply with the procedural
requirements of this part.

(f) If a request is partially granted and
partially denied, the Privacy Officer
shall follow the appropriate procedures
of this section as to the records within
the grant and the records within the
denial.

§4.29 Appeal of initial adverse agency
determination on correction or amendment.

(a) If a request for correction or
amendment is denied initially under
§4.28, the individual may submit a
written appeal within thirty working
days (i.e., excluding Saturdays, Sundays
and legal public holidays) of the date of
the initial denial. If an appeal is
submitted by mail, the postmark is
conclusive as to timeliness.

(b) An appeal should be addressed to
the Assistant General Counsel for
Administration, U.S. Department of
Commerce, Room 5875, 14th and
Constitution Avenue, NW., Washington,
DC 20230. An appeal should include the
words “PRIVACY APPEAL” in capital
letters at the top of the letter and on the
face of the envelope. An appeal not
addressed and marked as provided
herein will be so marked by Department
personnel when it is so identified, and
will be forwarded immediately to the
Assistant General Counsel for
Administration. An appeal which is not
properly addressed by the individual
will not be deemed to have been
“received” for purposes of measuring
the time periods in this section until
actual receipt by the Assistant General
Counsel for Administration. In each
instance when an appeal so forwarded
is received, the Assistant General
Counsel for Administration shall notify
the individual that his or her appeal was

improperly addressed and the date on
which the appeal was received at the
proper address.

(c) The individual’s appeal shall be
signed by the individual, and shall
include a statement of the reasons why
the initial denial is believed to be in
error, and the Department’s control
number assigned to the request. The
Privacy Officer who issued the initial
denial shall furnish to the Assistant
General Counsel for Administration the
record the individual requests to be
corrected or amended, and all
correspondence between the Privacy
Officer and the requester. Although the
foregoing normally will comprise the
entire record on appeal, the Assistant
General Counsel for Administration may
seek any additional information
necessary to ensure that the final
determination is fair and equitable and,
in such instances, disclose the
additional information to the individual
to the greatest extent possible, and
provide an opportunity for comment
thereon.

(d) No personal appearance or hearing
on appeal will be allowed.

(e) The Assistant General Counsel for
Administration shall act upon the
appeal and issue a final determination
in writing not later than thirty working
days (i.e., excluding Saturdays, Sundays
and legal public holidays) from the date
on which the appeal is received, except
that the Assistant General Counsel for
Administration may extend the thirty
days upon deciding that a fair and
equitable review cannot be made within
that period, but only if the individual is
advised in writing of the reason for the
extension and the estimated date by
which a final determination will issue.
The estimated date should not be later
than the sixtieth working day after
receipt of the appeal unless unusual
circumstances, as described in § 4.25(a),
are met.

(f) If the appeal is determined in favor
of the individual, the final
determination shall include the specific
corrections or amendments to be made
and a copy thereof shall be transmitted
promptly to the individual and to the
Privacy Officer who issued the initial
denial. Upon receipt of such final
determination, the Privacy Officer shall
promptly take the actions set forth in
§4.28(a)(2)(i) and (b).

(g) If the appeal is denied, the final
determination shall be transmitted
promptly to the individual and state the
reasons for the denial. The notice of
final determination also shall inform the
individual that:

(1) The individual has a right under
the Act to file with the Assistant
General Counsel for Administration a
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concise statement of reasons for
disagreeing with the final
determination. The statement ordinarily
should not exceed one page and the
Department reserves the right to reject
an excessively lengthy statement. It
should provide the Department control
number assigned to the request, indicate
the date of the final determination and
be signed by the individual. The
Assistant General Counsel for
Administration shall acknowledge
receipt of such statement and inform the
individual of the date on which it was
received;

(2) Any such disagreement statement
submitted by the individual would be
noted in the disputed record, and filed
with it;

(3) The purposes and uses to which
the statement would be put are those
applicable to the record in which it is
noted, and that a copy of the statement
would be provided to persons and
agencies to which the record is
disclosed subsequent to the date of
receipt of such statement;

(4) The Department would append to
any such disagreement statement a copy
of the final determination or summary
thereof, which also would be provided
to persons and agencies to which the
disagreement statement is disclosed;
and

(5) The individual has a right to
judicial review of the final
determination under 5 U.S.C.
552a(g)(1)(A), as limited by 5 U.S.C.
552a(g)(5).

(h) In making the final determination,
the Assistant General Counsel for
Administration shall employ the criteria
set forth in §4.28(c) and shall deny an
appeal only on the grounds set forth in
§4.28(e).

(i) If an appeal is partially granted and
partially denied, the Assistant General
Counsel for Administration shall follow
the appropriate procedures of this
section as to the records within the
grant and the records within the denial.

(j) Although a copy of the final
determination or a summary thereof will
be treated as part of the individual’s
record for purposes of disclosure in
instances where the individual has filed
a disagreement statement, it will not be
subject to correction or amendment by
the individual.

(k) The provisions of paragraphs (g)(1)
through (g)(3) of this section satisfy the
requirements of 5 U.S.C. 552a(e)(3).

§4.30 Disclosure of record to person other
than the individual to whom it pertains.

(a) The Department may disclose a
record pertaining to an individual to a
person other than the individual to

whom it pertains only in the following
instances:

(1) Upon written request by the
individual, including authorization
under § 4.25(f);

(2) With the prior written consent of
the individual;

(3) To a parent or legal guardian
under 5 U.S.C. 552a(h);

(4) When required by the Act and not
covered explicitly by the provisions of
5 U.S.C. 552a(b); and

(5) When permitted under 5 U.S.C.
552a(b)(1) through (12), as follows:3

(i) To those officers and employees of
the agency that maintains the record
who have a need for the record in the
performance of their duties;

(ii) Required under 5 U.S.C. 552;

(iii) For a routine use as defined in 5
U.S.C. 552a(a)(7);

(iv) To the Bureau of the Census for
purposes of planning or carrying out a
census or survey or related activity
pursuant to the provisions of Title 13 of
the U.S. Code;

(v) To a requester who has provided
the agency with advance adequate
written assurance that the record will be
used solely as a statistical research or
reporting record, and the record is to be
transferred in a form that is not
individually identifiable;

(vi) To the National Archives and
Records Administration as a record that
has sufficient historical or other value to
warrant its continued preservation by
the United States Government, or for
evaluation by the Archivist of the
United States, or the designee of the
Archivist, to determine whether the
record has such value;

(vii) To another agency or to an
instrumentality of any governmental
jurisdiction within or under the control
of the United States for a civil or
criminal law enforcement activity if the
activity is authorized by law, and if the
head of the agency or instrumentality
has made a written request to the agency
which maintains the record, specifying
the particular portion desired and the
law enforcement activity for which the
record is sought;

(viii) To a person pursuant to a
showing of compelling circumstances
affecting the health or safety of an
individual if upon such disclosure
notification is transmitted to the last
known address of such individual;

(ix) To either House of Congress, or,
to the extent of matter within its
jurisdiction, any committee or
subcommittee thereof, any joint
committee of Congress or subcommittee
of any such joint committee;

35 U.S.C. 552b(b)(4) has no application within
the Department.

(x) To the Comptroller General, or any
of his or her authorized representatives,
in the course of the performance of the
duties of the General Accounting Office;

(xi) Pursuant to the order of a court
of competent jurisdiction; or

(xii) To a consumer reporting agency
in accordance with 31 U.S.C. 3711(e).

(b) The situations referred to in
paragraph (a)(4) of this section include
the following:

(1) 5 U.S.C. 552a(c)(4) requires
dissemination of a corrected or
amended record or notation of a
disagreement statement by the
Department in certain circumstances;

(2) 5 U.S.C. 552a(d) requires
disclosure of records to the individual
to whom they pertain, upon request;
and

(3) 5 U.S.C. 552a(g) authorizes civil
action by an individual and requires
disclosure by the Department to the
court.

(c) The Privacy Officer shall make an
accounting of each disclosure by him of
any record contained in a system of
records in accordance with 5 U.S.C.
552a(c)(1) and (2). Except for a
disclosure made under 5 U.S.C.
552a(b)(7), the Privacy Officer shall
make such accounting available to any
individual, insofar as it pertains to that
individual, upon any request submitted
in accordance with § 4.24. The Privacy
Officer shall make reasonable efforts to
notify any individual when any record
in a system of records is disclosed to
any person under compulsory legal
process, promptly upon being informed
that such process has become a matter
of public record.

§4.31 Fees.

(a) The only fee to be charged to an
individual under this part is for
duplication of records at the request of
the individual. Components shall charge
a fee for duplication of records under
the Act in the same way in which they
charge a duplication fee under §4.11,
except as provided in this section.
Accordingly, no fee shall be charged or
collected for: search, retrieval, or review
of records; copying at the initiative of
the Department without a request from
the individual; transportation of
records; or first-class postage.

(b) The Department shall provide an
individual one copy of each record
corrected or amended pursuant to the
individual’s request without charge as
evidence of the correction or
amendment.

(c) As required by the United States
Office of Personnel Management in its
published regulations implementing the
Act, the Department shall charge no fee
for a single copy of a personnel record
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covered by that agency’s Government-
wide published notice of systems of
records.

§4.32 Penalties.
(a) The Act provides, in pertinent
part:

Any person who knowingly and willfully
requests or obtains any record concerning an
individual from an agency under false
pretenses shall be guilty of a misdemeanor
and fined not more than $5,000. (5 U.S.C.
552a(i)(3)).

(b) A person who falsely or
fraudulently attempts to obtain records
under the Act also may be subject to
prosecution under such other criminal
statutes as 18 U.S.C. 494, 495 and 1001.

§4.33 General exemptions.

(a) Individuals may not have access to
records maintained by the Department
but which were provided by another
agency which has determined by
regulation that such information is
subject to general exemption under 5
U.S.C. 552a(j). If such exempt records
are within a request for access, the
Department will advise the individual
of their existence and of the name and
address of the source agency. For any
further information concerning the
record and the exemption, the
individual must contact that source
agency.

(b) The general exemptions
determined to be necessary and proper
with respect to systems of records
maintained by the Department,
including the parts of each system to be
exempted, the provisions of the Act
from which they are exempted, and the
justification for the exemption, are as
follows:

(1) Individuals identified in Export
Transactions—COMMERCE/ITA-1.
Pursuant to 5 U.S.C. 552a(j)(2), these
records are hereby determined to be
exempt from all provisions of the Act,
except 5 U.S.C. 552a(b), (c)(1) and (2),
(e)(4) (A) through (F), (e) (6), (7), (9),
(10), and (11), and (i). These exemptions
are necessary to ensure the proper
functioning of the law enforcement
activity, to protect confidential sources
of information, to fulfill promises of
confidentiality, to maintain the integrity
of the law enforcement process, to avoid
premature disclosure of the knowledge
of criminal activity and the evidentiary
bases of possible enforcement actions, to
prevent interference with law
enforcement proceedings, to avoid
disclosure of investigative techniques,
and to avoid endangering law
enforcement personnel. Section 12(c) of
the Export Administration Act of 1979,
as amended, also protects this
information from disclosure.

(2) Fisheries Law Enforcement Case
Files—COMMERCE/NOAA-5. Pursuant
to 5 U.S.C. 552a(j)(2), these records are
hereby determined to be exempt from
all provisions of the Act, except 5 U.S.C.
552a (b), (c) (1) and (2), (e) (4) (A)
through (F), (e) (6), (7), (9), (10), and
(11), and (i). These exemptions are
necessary to ensure the proper
functioning of the law enforcement
activity, to protect confidential sources
of information, to fulfill promises of
confidentiality, to prevent interference
with law enforcement proceedings, to
avoid the disclosure of investigative
techniques, to avoid the endangering of
law enforcement personnel, to avoid
premature disclosure of the knowledge
of criminal activity and the evidentiary
bases of possible enforcement actions,
and to maintain the integrity of the law
enforcement process.

(3) Investigative and Inspection
Records—COMMERCE/DEPT-12.
Pursuant to 5 U.S.C. 552a(j)(2), these
records are hereby determined to be
exempt from all provisions of the Act,
except 5 U.S.C. 552a (b), (c) (1) and (2),
(e)(4) (A) through (F), (e) (6), (7), (9),
(10), and (11), and (i). These exemptions
are necessary to ensure the proper
operation of the law enforcement
activity, to protect confidential sources
of information, to fulfill promises of
confidentiality, to prevent interference
with law enforcement proceedings, to
avoid the disclosure of investigative
techniques, to avoid the endangering of
law enforcement personnel, to avoid
premature disclosure of the knowledge
of criminal activity and the evidentiary
bases of possible enforcement actions,
and to maintain the integrity of the law
enforcement process.

8§4.34 Specific exemptions.

(a)(1) Certain systems of records
under the Act that are maintained by the
Department may occasionally contain
material subject to 5 U.S.C. 552a(k)(1),
relating to national defense and foreign
policy materials. The systems of records
published in the Federal Register by the
Department that are within this
exemption are:

COMMERCE/ITA-1, COMMERCE/ITA—
2, COMMERCE/ITA-3, COMMERCE/
NOAA-11, COMMERCE/PAT-TM—4,
COMMERCE/DEPT-12, COMMERCE/
DEPT-13, and COMMERCE/DEPT-14.

(2) The Department hereby asserts a
claim to exemption of such materials
wherever they might appear in such
systems of records, or any systems of
records, at present or in the future. The
materials would be exempt from 5
U.S.C. 552a (c)(3), (d), (e)(1), (e)(4) (G),
(H), and (I), and (f), because the

materials are required by Executive
order to be kept secret in the interest of
the national defense and foreign policy.

(b) The specific exemptions
determined to be necessary and proper
with respect to systems of records
maintained by the Department,
including the parts of each system to be
exempted, the provisions of the Act
from which they are exempted, and the
justification for the exemption, are as
follows:

(1) Exempt under 5 U.S.C. 552a(k)(1).
The systems of records exempt
hereunder appear in paragraph (a) of
this section. The claims for exemption
of COMMERCE/DEPT-12, COMMERCE/
ITA-1, and COMMERCE/NOAA-11
under this paragraph are subject to the
condition that the general exemption
claimed in § 4.33(b)(3) is held to be
invalid.

(2)(i) Exempt under 5 U.S.C.
552a(k)(2). The systems of records
exempt (some only conditionally), the
sections of the Act from which
exempted, and the reasons therefor are
as follows:

(A) Individuals identified in Export
Administration compliance proceedings
or investigations—COMMERCE/ITA-1,
but only on condition that the general
exemption claimed in § 4.33(b)(1) is
held to be invalid;

(B) Individuals involved in export
transactions—COMMERCE/ITA-2;

(C) Fisheries Law Enforcement Case
Files—COMMERCE/NOAA-11, but only
on condition that the general exemption
claimed in §4.33(b)(2) is held to be
invalid;

(D) Investigative and Inspection
Records—COMMERCE/DEPT-12, but
only on condition that the general
exemption claimed in § 4.33(b)(3) is
held to be invalid;

(E) Investigative Records—Persons
Within the Investigative Jurisdiction of
the Department—COMMERCE/DEPT—
13;

(F) Litigation, Claims and
Administrative Proceeding Records—
COMMERCE/DEPT—-14; and

(ii) The foregoing are exempted from
5 U.S.C. 552a (c)(3), (d), (e)(1), (e)(4)(G),
(H), and (I), and (f). The reasons for
asserting the exemption are to prevent
subjects of investigation from frustrating
the investigatory process; to ensure the
proper functioning and integrity of law
enforcement activities; to prevent
disclosure of investigative techniques;
to maintain the ability to obtain
necessary information; to fulfill
commitments made to sources to protect
their identities and the confidentiality
of information; and to avoid
endangering these sources and law
enforcement personnel. Special note is
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taken that the proviso clause in this
exemption imports due process and
procedural protections for the
individual. The existence and general
character of the information exempted
shall be made known to the individual
to whom it pertains.

(3)(i) Exempt under 5 U.S.C. 552a(k)
(4). The systems of records exempt, the
sections of the Act from which
exempted, and the reasons therefor are
as follows:

(A) Agriculture Census Records for
1974 and 1978—COMMERCE/CENSUS-
1

(B) Individual and Household
Statistical Surveys and Special Census
Studies Records— COMMERCE/
CENSUS-3;

(C) Minority-Owned Business
Enterprises Survey Records—
COMMERCE/CENSUS—4;

(D) Population and Housing Census
Records of the 1960 and Subsequent
Censuses—COMMERCE/ CENSUS-5;

(E) Population Census Personal
Service Records for 1900 and All
Subsequent Decennial Censuses—
COMMERCE/CENSUS-6; and

(F) Special Censuses of Population
Conducted for State and Local
Government—COMMERCE/CENSUS-7.

(G) Statistical Administrative Records
System—COMMERCE/CENSUS-8.

(ii) The foregoing are exempted from
5 U.S.C. 552a(c)(3), (d), (e)(1), (e)(4)(G)
(H), and (I), and (f). The reasons for
asserting the exemption are to comply
with the prescription of Title 13 of the
United States Code, especially sections
8 and 9 relating to prohibitions against
disclosure, and to avoid needless
consideration of these records whose
sole statistical use comports fully with
a basic purpose of the Act, namely, that
no adverse determinations are made
from these records as to any identifiable
individual.

(4)(i) Exempt under 5 U.S.C.
552a(k)(5). The systems of records
exempt (some only conditionally), the
sections of the Act from which
exempted, and the reasons therefor are
as follows:

(A) Applications to U.S. Merchant
Marine Academy (USMMA)—
COMMERCE/MA-1;

(B) USMMA Midshipman Medical
Files—COMMERCE/MA-17;

(C) USMMA Midshipman Personnel
Files—COMMERCE/MA-18;

(D) USMMA Non-Appropriated fund
Employees—COMMERCE/MA-19;

(E) Applicants for the NOAA Corps—
COMMERCE/NOAA—4;

(F) Commissioned Officer Official
Personnel Folders—COMMERCE/
NOAA-7;

(G) Conflict of Interest Records,
Appointed Officials—COMMERCE/
DEPT-3;

(H) Investigative and Inspection
Records—COMMERCE/DEPT-12, but
only on condition that the general
exemption claimed in §4.33(b)(3) is
held to be invalid;

(I) Investigative Records—Persons
Within the Investigative Jurisdiction of
the Department—COMMERCE/DEPT—
13; and

(J) Litigation, Claims, and
Administrative Proceeding Records—
COMMERCE/DEPT-14.

(ii) The foregoing are exempted from
5 U.S.C. 552a (c)(3), (d), (e)(1), (e)(4) (G),
(H), and (I), and (f). The reasons for
asserting the exemption are to maintain
the ability to obtain candid and
necessary information, to fulfill
commitments made to sources to protect
the confidentiality of information, to
avoid endangering these sources and,
ultimately, to facilitate proper selection
or continuance of the best applicants or
persons for a given position or contract.
Special note is made of the limitation on
the extent to which this exemption may
be asserted. The existence and general
character of the information exempted
will be made known to the individual
to whom it pertains.

(c) At the present time, the
Department claims no exemption under
5 U.S.C. 552a(k) (3), (6) and (7).

Appendix A to Part 4—Freedom of
Information Public Inspection Facilities, and
Addresses for Requests for Records Under
the Freedom of Information Act and Privacy
Act, and Requests for Correction or
Amendment Under the Privacy Act

Each address listed below is the respective
component’s mailing address for receipt and
processing of requests for records under the
Freedom of Information Act and Privacy Act,
for requests for correction or amendment
under the Privacy Act and, unless otherwise
noted, its public inspection facility for
records available to the public under the
Freedom of Information Act. Requests should
be addressed to the component the requester
knows or has reason to believe has
possession of, control over, or primary
concern with the records sought. Otherwise,
requests should be addressed to the Central
Reference and Records Inspection Facility.
The telephone number for each component is
included after its address. Public inspection
facilities are open to the public Monday
through Friday (excluding Saturdays,
Sundays, and legal public holidays) between
9 a.m. and 4 p.m. local time of the facility
at issue. Certain public inspection facility
records of components are also available
electronically through the Department’s
“FOIA Home Page” link found at the
Department’s World Wide Web site (http://
www.doc.gov)), as described in § 4.2(b). The
Departmental Freedom of Information Officer
is authorized to revise this appendix to

reflect changes in the information contained
in it. Any such revisions shall be posted at
the Department’s “FOIA Home Page” link
found at the Department’s World Wide Web
site (http://www.doc.gov).

(1) Department of Commerce Freedom of
Information Central Reference and Records
Inspection Facility, U.S. Department of
Commerce, Room 6022, 14th and
Constitution Avenue, NW, Washington, DC
20230; (202) 482—4115. This facility serves
the Office of the Secretary, all other
components of the Department not identified
below, and those components identified
below that do not have separate public
inspection facilities.

(2) Bureau of the Census, Policy Office,
U.S. Department of Commerce, Federal
Building 3, Room 2430, Suitland, Maryland
20233; (301) 457—-2520. This agency
maintains a separate public inspection
facility in Room 2455, Federal Building 3,
Suitland, Maryland 20233.

(3) Bureau of Economic Analysis/
Economics and Statistics Administration,
Office of the Under Secretary for Economic
Affairs, Department of Commerce, Room
4836, 14th and Constitution Avenue, NW,
Washington, DC 20230; (202) 482—3308. This
component does not maintain a separate
public inspection facility.

(4) Bureau of Export Administration, Office
of Administration, U.S. Department of
Commerce, Room 6883, 14th and
Constitution Avenue, NW, Washington, DC
20230; (202) 482-0500. This component does
not maintain a separate public inspection
facility.

(5) Economic Development
Administration, Office of the Chief Counsel,
U.S. Department of Commerce, Room 7005,
14th and Constitution Avenue, NW,
Washington, DG 20230; (202) 482—-4687.
Regional EDA offices (none of the following
regional EDA offices maintains a separate
public inspection facility):

(i) Philadelphia Regional Office, EDA, U.S.
Department of Commerce, Curtis Center,
Suite 140 South, Independence Square West,
Philadelphia, Pennsylvania 19106; (215)
597-7896.

(ii) Atlanta Regional Office, EDA, U.S.
Department of Commerce, 401 West
Peachtree Street, NW, Suite 1820, Atlanta,
GA 30308; (404) 730-3006.

(iii) Denver Regional Office, EDA, U.S.
Department of Commerce, Room 670, 1244
Speer Boulevard, Denver, Colorado 80204;
(303) 844—4716.

(iv) Chicago Regional Office, EDA, U.S.
Department of Commerce, 111 North Canal
Street, Suite 855, Chicago, IL 60606; (312)
353—-8580.

(v) Seattle Regional Office, EDA, U.S.
Department of Commerce, Jackson Federal
Building, Room 1856, 915 Second Avenue,
Seattle WA 98174; (206) 220-7701.

(vi) Austin Regional Office, EDA, U.S.
Department of Commerce, 327 Congress
Avenue, Suite 200, Austin, Texas 78701;
(512) 381-8169.

(6) International Trade Administration,
Office of Organization and Management
Support, U.S. Department of Commerce,
Room 4001, 14th and Constitution Avenue,
NW, Washington, DC 20230; (202) 482-3032.
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(7) Minority Business Development
Agency, Data Resources Division, U.S.
Department of Commerce, Room 5084, 14th
and Constitution Avenue, NW, Washington,
DC 20230; (202) 482—2025. This agency does
not maintain a separate public inspection
facility.

(8) National Institute of Standards and
Technology, Management and Organization
Division, Administration Building, Room
A525, 100 Bureau Drive, Gaithersburg,
Maryland 20899; (301) 975-4054. This
agency maintains a separate public
inspection facility in Room E-106,
Administration Building, Gaithersburg,
Maryland.

(9) National Oceanic and Atmospheric
Administration, Public Reference Facility
(OFAx2) 1315 East West Highway (SSMC3),
Room 10730, Silver Spring, Maryland 20910;
(301) 713-3540.

(10) National Technical Information
Service, Office of Administration, 5285 Port
Royal Road, Springfield, Virginia 22161;
(703) 605—6449. This agency does not
maintain a separate public inspection
facility.

(11) National Telecommunications and
Information Administration, Office of the
Chief Counsel, U.S. Department of
Commerce, Room 4713, 14th and
Constitution Avenue, NW, Washington, DC
20230; (202) 482—1816. This component does
not maintain a separate public inspection
facility.

(12) Office of Inspector General, Counsel to
the Inspector General, U.S. Department of
Commerce, Room 7892, 14th and
Constitution Avenue, NW, Washington, DC
20230; (202) 482—-5992. This component does
not maintain a separate public inspection
facility.

(13) Technology Administration, Office of
the Under Secretary, U.S. Department of
Commerce, Room 4835, 14th and
Constitution Avenue, NW, Washington, DC
20230; (202) 482—1984. This component does
not maintain a separate public inspection
facility.

Appendix B to Part 4— Officials Authorized
to Deny Requests for Records Under the
Freedom of Information Act, and Requests
for Records and Requests for Correction or
Amendment Under the Privacy Act

The officials of the Department listed
below and their superiors have
authority, with respect to the records for
which each is responsible, to deny
requests for records under the FOIA,?
and requests for records and requests for
correction or amendment under the PA.
In addition, the Departmental Freedom
of Information Officer and the Freedom
of Information Officer for the Office of
the Secretary have the foregoing FOIA
and PA denial authority for all records
of the Department, and the
Departmental Freedom of Information
officer is authorized to assign that

1 The foregoing officials have sole authority under
§4.7(b) to deny requests for records in any respect,
including, for example, denying requests for
reduction or waiver of fees.

authority, on a case-by-case basis only,
to any of the officials listed below, if the
records responsive to a request include
records for which more than one official
listed below is responsible. The
Departmental Freedom of Information
Officer is authorized to revise this
appendix to reflect changes in
designation of denial officials. Any such
revisions shall be posted at the
Department’s “FOIA Home Page” link
found at the Department’s World Wide
Web site (http://www.doc.gov).

Office of the Secretary

Office of the Secretary: Executive Secretary;
Freedom of Information Officer

Office of Business Liaison: Director

Office of Public Affairs: Director; Deputy
Director; Press Secretary; Deputy Press
Secretary

Assistant Secretary for Legislative and
Intergovernmental Affairs; Deputy
Assistant Secretary for Legislative and
Intergovernmental Affairs

Office of the Inspector General: Counsel to
the Inspector General; Deputy Counsel to
the Inspector General

Office of the General Counsel: Deputy
General Counsel; Assistant General
Counsel for Administration

Office of Executive Support: Director

Assistant Secretary for Administration

Office of Civil Rights: Director

Office of Budget: Director

Office of Management and Organization:
Director

Office of Chief Information Officer: Director

Office of Executive Budgeting and Assistance
Management: Director

Office of Executive Assistance Management:
Director; Grants Officer

Departmental Freedom of Information
Officer.
Office of Financial Management: Director
Office of Human Resources Management:

Director; Deputy Director.

Office of Administrative Services: Director

Office of Security: Director, Deputy Director

Office of Acquisition Management: Director

Office of Acquisition Services: Director

Office of Small and Disadvantaged Business
Utilization: Director

Bureau of Export Administration

Under Secretary

Deputy Under Secretary

Director, Office of Administration

Director, Office of Planning, Evaluation and
Management

Assistant Secretary for Export Administration

Deputy Assistant Secretary for Export
Administration

Director, Office of Strategic Industries and
Economic Security

Director, Office of Nonproliferation Controls
and Treaty Compliance

Director, Office of Strategic Trade and
Foreign Policy Controls

Director, Office of Exporter Services

Assistant Secretary for Export Enforcement

Deputy Assistant Secretary for Export
Enforcement

Director, Office of Export Enforcement

Director, Office of Enforcement Analysis
Director, Office of Antiboycott Compliance

Economics and Statistics Administration

Office of Administration: Director
Bureau of Economic Analysis: Director
Bureau of the Census: Chief, Policy Office

Economic Development Administration
Freedom of Information Officer

International Trade Administration

Under Secretary for International Trade

Deputy Under Secretary for International
Trade

Counselor to the Department

Director, Trade Promotion Coordinating
Committee Secretariat

Director, Office of Public Affairs

Director, Office of Legislative and
Intergovernmental Affairs

Administration

Chief Financial Officer and Director of
Administration

Director, Office of Organization and
Management Support

Director, Office of Human Resources
Management

Director, Office of Information Resources
Management

ITA Freedom of Information Officer

Import Administration

Assistant Secretary for Import
Administration

Deputy Assistant Secretary for Antidumping
and Countervailing Duty Enforcement I

Deputy Assistant Secretary for Antidumping
and Countervailing Duty Enforcement II

Deputy Assistant Secretary for Antidumping
and Countervailing Duty Enforcement III

Director for Policy and Analysis

Director, Office of Policy

Director, Office of Accounting

Director, Central Records Unit

Director, Foreign Trade Zones Staff

Director, Statutory Import Programs Staff

Director, Office of Antidumping
Countervailing Duty Enforcement I

Director, Office of Antidumping
Countervailing Duty Enforcement II

Director, Office of Antidumping
Countervailing Duty Enforcement III

Director, Office of Antidumping
Countervailing Duty Enforcement IV

Director, Office of Antidumping
Countervailing Duty Enforcement V

Director, Office of Antidumping
Countervailing Duty Enforcement VI

Director, Office of Antidumping
Countervailing Duty Enforcement VII

Director, Office of Antidumping
Countervailing Duty Enforcement VIII

Director, Office of Antidumping
Countervailing Duty Enforcement IX

Market Access and Compliance

Assistant Secretary for Market Access and
Compliance

Deputy Assistant Secretary for Agreements
Compliance

Deputy Assistant Secretary for the Middle
East and North Africa

Deputy Assistant Secretary for Europe

Deputy Assistant Secretary for the Western
Hemisphere
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Deputy Assistant Secretary for Asia and the
Pacific

Deputy Assistant Secretary for Africa

Director, Office of Policy Coordination

Director, Office of Multilateral Affairs

Director, Trade Compliance Center

Director, Office of the Middle East and North
Africa

Director, Office of European Union and
Regional Affairs

Director, Office of Eastern Europe, Russia and
Independent States

Director, Office of Latin America and the
Caribbean

Director, Office of NAFTA and Inter-
American Affairs

Director, Office of China Economic Area

Director, Office of the Pacific Basin

Director, Office of South Asia and Oceania

Director, Office of Japan

Director, Office of Africa

Trade Development

Assistant Secretary for Trade Development

Deputy Assistant Secretary for
Transportation and Technology Industries

Deputy Assistant Secretary for Textiles,
Apparel and Consumer Goods Industries

Deputy Assistant Secretary for Service
Industries and Finance

Deputy Assistant Secretary for Basic
Industries

Deputy Assistant Secretary for Information
Technology Industries

Deputy Assistant Secretary for
Environmental Technologies Industries

Deputy Assistant Secretary for Tourism
Industries

Director, Office of Export Promotion
Coordination

Director, Trade Information Center

Director, Office of Trade and Economic
Analysis

Director, Advocacy Center

Director, Office of Planning, Coordination
and Resource Management

Director, Office of Aerospace

Director, Office of Automotive Affairs

Director, Office of Microelectronics, Medical
Equipment and Instrumentation

Director, Office of Textiles and Apparel

Director, Office of Consumer Goods

Director, Office of Environmental
Technologies

Director, Office of Export Trading Company
Affairs

Director, Office of Finance

Director, Office of Service Industries

Director, Office of Metals, Materials and
Chemicals

Director, Office of Energy, Infrastructure and
Machinery

Director, Office of Electronic Commerce

Director, Office of Information Technologies

Director, Office of Telecommunications
Technologies

U.S. and Foreign Commercial Service

Assistant Secretary and Director General

Deputy Director General

Deputy Assistant Secretary for International
Operations

Deputy Assistant Secretary for Export
Promotion Services

Deputy Assistant Secretary for Domestic
Operations

Director, Office of Information Systems

Director, Office of Planning

Director, Office of Foreign Service Human
Resources

Director for Europe

Director for Western Hemisphere

Director for East Asia and the Pacific

Director, Multilateral Development Bank
Operations

Director, Office of Public/Private Initiatives

Director, Office of Export Information and
Marketing Services

Director, Office of Operations

Minority Business Development
Administration

Freedom of Information Officer

National Oceanic and Atmospheric
Administration

Under Secretary

Assistant Secretary

Director, Office of Public and Constituent
Affairs

Director, Office of Marine and Aviation
Operations

General Counsel

Assistant Administrator for Ocean Services
and Coastal Zone Management

Assistant Administrator for Fisheries

Assistant Administrator for Weather Services

Assistant Administrator for Satellite and
Information Services

Assistant Administrator for Oceanic and
Atmospheric Research

Office of Finance and Administration: Chief
Financial Officer/Chief Administrative
Officer

Director, Acquisition and Grants Office

Director, Systems Acquisition Office

Director, Human Resources Management
Office

Director, Office of Finance

Director, Budget Office

Director, Facilities Office

Director, Information Systems Management
Office

Director, Eastern Administrative Support
Center

Director, Central Administrative Support
Center

Director, Mountain Administrative Support
Center

Director, Western Administrative Support
Center

Freedom of Information Officer

National Telecommunications and
Information Administration

Deputy Assistant Secretary
Chief Counsel
Deputy Chief Counsel

Technology Administration

Under Secretary for Technology

Deputy Under Secretary for Technology

Assistant Secretary for Technology Policy

Chief Counsel

Deputy Chief Counsel

Senior Counsel for Internet Technology

National Institute of Standards and
Technology: Director for Administration
and Chief Financial Officer; Chief,
Management and Organization Division;
NIST Counsel.

National Technical Information Service:
Director; Deputy Director; Chief Financial
Officer/Associate Director for Finance and
Administration.

Appendix C to Part 4—Systems of
Records Noticed by Other Federal
Agencies and Applicable to Records of
the Department and Applicability of
this Part Thereto

Category of records

Other Federal Agency

Federal Personnel Records

Federal Employee Compensation Act Program Program
Equal Employment Opportunity Appeal Complaints ............
Formal Complaints/Appeals of Adverse Personnel Actions

Office of Personnel Management.1
Department of Labor.2

Equal Employment Opportunity Commission.3
Merit Systems Protection Board.4

1The provisions of this part do not apply to these records covered by notices of systems of records published by the Office of Personnel Man-
agement for all agencies. The regulations of OPM alone apply.

2The provisions of this part apply only initially to these records covered by notices of systems of records published by the U.S. Department of
Labor for all agencies. The regulations of that Department attach at the point of any denial for access or for correction or amendment.

3The provisions of this part do not apply to these records covered by notices of systems of records published by the Equal Employment Op-
portunity Commission for all agencies. The regulations of the Commission alone apply.

4The provisions of this part do not apply to these records covered by notices of systems of records published by the Merit Systems Protection
Board for all agencies. The regulations of the Board alone apply.
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2. Part 2 is revised to read as follows:

PART 4a—CLASSIFICATION,
DECLASSIFICATION, AND PUBLIC
AVAILABILITY OF NATIONAL
SECURITY INFORMATION

Sec.

4a.1  General.

4a.2  Deputy Assistant Secretary for
Security.

4a.3  Classification levels.

4a.4 Classification authority.

4a.5 Duration of classification.

4a.6  General.

4a.7 Mandatory review for
declassification.

4a.8  Access to classified information by

individuals outside the Government.

Authority: E.O. 12958; 47 FR 14874, April
6, 1982; 47 FR 15557, April 12, 1982.

84a.1 General.

Executive Order 12958 provides the
only basis for classifying information
within the Department of Commerce
(Department), except as provided in the
Atomic Energy Act of 1954, as amended.
The Department’s policy is to make
information concerning its activities
available to the public, consistent with
the need to protect the national defense
and foreign relations of the United
States. Accordingly, security
classification shall be applied only to
protect the national security.

§4a.2 Deputy Assistant Secretary for
Security.

The Deputy Assistant Secretary for
Security (DAS) is responsible for
implementing E.O. 12958 and this part.

84a.3 Classification levels.

Information may be classified as
national security information by a
designated original classifier of the
Department if it is determined that the
information concerns one or more of the
categories described in § 1.5 of E.O.
12958. The levels established by E.O.
12958 (Top Secret, Secret, and
Confidential) are the only terms that
may be applied to national security
information. Except as provided by
statute, no other terms shall be used
within the Department for the three
classification levels.

84a.4 Classification authority.

Authority to originally classify
information as Secret or Confidential
may be exercised only by the Secretary
of Commerce and by officials to whom
such authority is specifically delegated.
No official of the Department is
authorized to originally classify
information as Top Secret.

84a.5 Duration of classification.

(a) Information shall remain classified
no longer than ten years from the date
of its original classification, except as
provided in § 1.6(d) of E.O. 12958.
Under E.O. 12958, information may be
exempted from declassification within
ten years if the unauthorized disclosure
of such information could reasonably be
expected to cause damage to the
national security for more than ten years
and meets one of the eight criteria listed
in §1.6 (d).

(b) Department of Commerce
originally classified information marked
for an indefinite duration of
classification under predecessor orders
to E.O. 12958 shall be declassified after
twenty years. Classified information
contained in archive records determined
to have permanent historical value
under Title 44 of the United States Code
shall be automatically declassified no
longer than 25 years from the date of its
original classification, except as
provided in § 3.4(d) of E.O. 12958.

§4a.6 General.

National security information over
which the Department exercises final
classification jurisdiction shall be
declassified or downgraded as soon as
national security considerations permit.
If information is declassified, it may
continue to be exempt from public
disclosure by the Freedom of
Information Act (5 U.S.C. 552) or other
applicable law.

8§4a.7 Mandatory review for
declassification.

(a) Requests. Classified information
under the jurisdiction of the Department
is subject to review for declassification
upon receipt of a written request that
describes the information with
sufficient specificity to locate it with a
reasonable amount of effort. Requests
must be submitted to the Deputy
Assistant Secretary for Security, U.S.
Department of Commerce, Room 1069,
14th and Constitution Avenue, NW.,
Washington, DC 20230.

(b) Exemptions. The following are
exempt from mandatory review for
declassification:

(1) Information that has been
reviewed for declassification within the
past two years;

(2) Information that is the subject of
pending litigation;

(3) Information originated by the
incumbent President, the incumbent
President’s White House Staff,
committees, commissions, or boards
appointed by the incumbent President,
or other entities within the Executive
Office of the President that solely advise
and assist the incumbent President; and

(4) Information specifically exempt
from such review by law.

(c) Processing requirements. (1) The
DAS shall acknowledge receipt of the
request directly to the requester. If a
request does not adequately describe the
information sought in accordance with
paragraph (a) of this section, the
requester shall be notified that unless
additional information is provided, no
further action will be taken. The request
shall be forwarded to the component
that originated the information or that
has primary interest in the subject
matter. The component assigned action
shall review the information in
accordance with § 4a.7(c)(2) through (4)
within twenty working days.

(2) The component assigned action
shall determine whether, under the
declassification provisions of the U.S.
Department of Commerce Security
Manual, the entire document or portions
thereof may be declassified.
Declassification of the information shall
be accomplished by a designated
declassification authority. Upon
declassification the information shall be
remarked. If the information is not
partially or entirely declassified, the
reviewing official shall provide the
reasons for denial by citing the
applicable provisions of E.O. 12958. If
the classification is a derivative decision
based on classified source material of
another Federal agency, the component
shall provide the information to the
originator for review.

(3) If information is declassified, the
component shall also determine
whether it is releasable under the
Freedom of Information Act. If the
information is not releasable, the
component shall advise the DAS that
the information has been declassified
but that it is exempt from disclosure,
citing the appropriate exemption of the
Freedom of Information Act.

(4) If the request for declassification is
denied in whole or in part, the requester
shall be notified of the right to appeal
the determination within sixty calendar
days and of the procedures for such an
appeal. If declassified information
remains exempt from disclosure under
the Freedom of Information Act, the
requester shall be advised of the
appellate procedures under that law.

(d) Fees. If the request requires
services for which fees are chargeable,
the component assigned action shall
calculate the anticipated fees to be
charged, and may be required to
ascertain the requester’s willingness to
pay the allowable charges as a
precondition to taking further action on
the request, in accordance with §4.11 of
the Department of Commerce Freedom
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of Information Act rules and §4.31 of
the Department’s Privacy Act rules.

(e) Right of appeal. (1) A requester
may appeal to the DAS when
information requested under this
section is not completely declassified
and released after expiration of the
applicable time limits. Within thirty
working days (i.e., excluding Saturdays,
Sundays, and legal public holidays) of
receipt of a written appeal:

(i) The DAS shall determine whether
continued classification of the requested
information is required in whole or in
part;

(ii) If information is declassified,
determine whether it is releasable under
the Freedom of Information Act; and

(iii) Notify the requester of his or her
determination, making available any
information determined to be releasable.
If continued classification is required
under the provisions of the Department
of Commerce National Security Manual,
the DAS shall notify the requester of his
or her determination, including the
reasons for denial based on applicable
provisions of E.O. 12958, and of the
right of final appeal to the Interagency
Security Classification Appeals Panel.

(2) During the declassification review
of information under appeal the DAS
may overrule previous determinations
in whole or in part if continued
protection in the interest of national
security is no longer required. If the
DAS determines that the information no
longer requires classification, it shall be
declassified and, unless it is otherwise
exempt from disclosure under the
Freedom of Information Act, released to
the requester. The DAS shall advise the
original reviewing component of his or
her decision.

§4a.8 Access to classified information by
individuals outside the Government.

(a) Industrial, Educational, and
Commercial Entities. Certain bidders,
contractors, grantees, educational,
scientific, or industrial organizations
may receive classified information
under the procedures prescribed by the
National Industrial Security Program
Operating Manual.

(b) Access by historical researchers
and former Presidential appointees. An
individual engaged in historical
research projects or who has previously
occupied a policy-making position to
which he or she was appointed by the
President may be authorized access to
classified information for a limited
period, provided that the head of the
component with jurisdiction over the
information:

(1) Determines in writing that:

(i) Access is consistent with national
security;

(ii) The individual has a compelling
need for access; and

(iii) The Department’s best interest is
served by providing access;

(2) Obtains in writing from the
individual:

(i) Consent to a review by the
Department of any resultant notes and
manuscripts for the purpose of
determining that no classified
information is contained in them; and

(ii) Agreement to safeguard classified
information in accordance with
applicable requirements; and

(iii) A detailed description of the
individual’s research;

(3) Ensures that custody of classified
information is maintained at a
Department facility;

(4) Limits access granted to former
Presidential appointees to items that the
individual originated, reviewed, signed,
or received while serving as a
Presidential appointee; and

(5) Receives from the DAS:

(i) A determination that the
individual is trustworthy; and

(ii) Approval to grant access to the
individual.

(c) An individual seeking access
should describe the information with
sufficient specificity to locate and
compile it with a reasonable amount of
effort. If the access requested by a
historical researcher or former
Presidential appointee requires services
for which fees are chargeable, the
responsible component shall notify the
individual in advance.

(d) This section applies only to
classified information originated by the
Department, or to information in the
sole custody of the Department.
Otherwise, the individual shall be
referred to the classifying agency.

PART 4b—[REMOVED]

3. Remove Part 4b.

Dated: December 6, 2001.
Robert F. Kugelman,

Director, Office of Executive Budgeting and
Assistance Management.

[FR Doc. 01-31131 Filed 12—19-01; 8:45 am)|
BILLING CODE 3510-BW-P

DEPARTMENT OF DEFENSE

Department of the Army

32 CFR Part 619

Program for Qualifying DOD Freight
Motor Carriers, Exempt Surface Freight
Forwarders, Shippers Agents, and
Freight Brokers

AGENCY: Headquarters Military Traffic
Management Command (MTMC), DoD.

ACTION: Final rule.

SUMMARY: This action removes 32 CFR
Part 619 published in the Federal
Register Aug 20, 1993 (58 FR 44405,
amended at 61 FR 49060, Sept. 18,
1996). The rule is being removed to
allow for publication in MTMC rules
publication. This rule is now obsolete
and no longer applies to or governs the
qualifications of carriers to do business
with MTMC or with the Department of
Defense.

DATES: Effective December 20, 2001.

ADDRESSES: Headquarters Military
Traffic Management Command, ATTN:
MTOP-MRM (Mr. Rick Wirtz, TMS) 200
Stovall Street, Alexandria, VA 22332.

FOR FURTHER INFORMATION CONTACT: Mr.
Rick Wirtz, (703) 428—2382

SUPPLEMENTARY INFORMATION: The
Commander, MTMC, is the proponent of
this rule and, acting with the advice of
his acquisition, operations and legal
staffs, had concluded that it is obsolete.
Due to changes in the laws governing
interstate commerce, including a
transition of much of our procurement
from nonFAR to FAR contract
procedures, there is no longer any
necessity for this rule. Under FAR
contracting the contracting Officer has
the responsibility for making
determinations as to whether a carrier
bidder is a responsible bidder who is
qualified to do business with the DoD
under the contract in issue.

This rule has been replaced with a
simpler program, which meets the
requirements of the current Interstate
Commerce Act and the requirements of
our current transportation needs. The
current procedures for carriers to follow
in order to qualify for doing business
with MTMC are published on the
MTMC Home Page. The carrier industry
has been properly notified of this
change and is currently following the
new procedures to the satisfaction of all
parties. The new program for qualifying
carriers is not a “Rule”’, as that term is
used in rulemaking proceedings under
the Administrative Procedures Act and
thus does not require publication in the
Code of Federal Regulations or in the
Federal Register. We understand that
the volume of the CFR that contains 49
CFR Part 619 is due to be reprinted
soon. Therefore, it would be helpful in
avoiding confusion with the public if 32
CFR Part 619 is removed.

List of Subjects in 32 CFR Part 619

Program for Qualifying DOD Freight
Motor Carriers, Exempt Surface Freight
Forwarders, Shippers Agents, and
Freight Brokers.
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PART 619—[REMOVED]

Accordingly, for reasons stated in the
preamble, under the authority: 49 U.S.C.
5101-5127, 31132, 31136, and 31142, 32
CFR Part 619, Program for Qualifying
DOD Freight Motor Carriers, Exempt
Surface Freight Forwarders, Shippers
Agents, and Freight Brokers, is removed
in its entirety.

Ms. Luz D. Ortiz,

Army Federal Register Liaison Officer.

[FR Doc. 01-31357 Filed 12-19-01; 8:45 am]
BILLING CODE 3710-08-M

NATIONAL ARCHIVES AND RECORDS
ADMINISTRATION

36 CFR Part 1202
RIN 3095-AA99

Privacy Act; Implementation

AGENCY: National Archives and Records
Administration (NARA).

ACTION: Final rule.

SUMMARY: NARA is rewriting our
Privacy Act regulations to update the
procedures for making a Privacy Act
request, and to reflect the President’s
memorandum of June 1, 1998, Plain
Language in Government Writing. This
rule will affect individuals and entities
seeking access or disclosure of
information contained in NARA Privacy
Act systems of records and subject
individuals covered by a NARA Privacy
Act system.

EFFECTIVE DATE: January 22, 2002.

FOR FURTHER INFORMATION CONTACT:
Nancy Allard at telephone number 301—
713-7360, ext. 226, or fax number 301—
713-7270.

SUPPLEMENTARY INFORMATION:

NARA published a notice of proposed
rulemaking in the June 5, 2001 Federal
Register (66 FR 30134) for a 60-day
comment period. No comments were
received. However, we have determined
that one of the Privacy Act systems cited
in §§1202.92 and 1202.94, General Law
Files, should not be exempt under 5
U.S.C. 552a(k)(2) and (k)(5) of the
Privacy Act. We have therefore removed
references to this system of records. In
addition, minor editorial corrections to
legal citations have been made.

This final rule is not a significant
regulatory action for the purposes of
Executive Order 12866 and has not been
reviewed by the Office of Management
and Budget. As required by the
Regulatory Flexibility Act, I certify that
this rule will not have a significant
impact on a substantial number of small

entities because it only affects
individuals and entities seeking access
or disclosure of information contained
in NARA Privacy Act systems of
records. This rule does not have any
federalism implications. This rule is not
a major rule.

List of Subjects in 36 CFR Part 1202

Privacy.

For the reason set forth in the
preamble, part 1202 of title 36, Code of
Federal Regulations, is revised to read
as follows:

PART 1202—REGULATIONS
IMPLEMENTING THE PRIVACY ACT OF
1974

Subpart A—General Information About the
Privacy Act

Sec.
1202.1
1202.2

What does this part cover?

What this part does not cover.

1202.4 Definitions.

1202.6 Whom should I contact for Privacy
Act matters at NARA?

1202.8 How does NARA handle records
that are in Government-wide Privacy Act
systems?

1202.10 Does NARA handle access to and
disclosure of records of defunct agencies
in the custody of NARA?

Subpart B—Collecting Information

1202.18 How does NARA collect
information about individuals?

1202.20 What advisory information does
NARA provide before collecting
information from me?

1202.22 Will NARA need my Social
Security Number?

1202.24 Will NARA ever request
information about me from someone
else?

1202.26 Who will make sure that my record
is accurate?

1202.28 What rules do NARA employees
follow in managing personal
information?

1202.30 How does NARA safeguard its
systems of records?

Subpart C—Individual Access to Records

1202.40 How can I gain access to NARA
records about myself?

1202.42 How are requests for access to
medical records handled?

1202.44 How long will it take for NARA to
process my request?

1202.46 In what ways will NARA provide
access?

1202.48 Will I have to pay for copies of
records?

1202.50 Does NARA require prepayment of
fees?

1202.52 How do I pay?

1202.54 On what grounds can NARA deny
my Privacy Act request?

1202.56 How do I appeal a denial of my
Privacy Act request?

1202.58 How are appeals processed?

Subpart D—Disclosure of Records

1202.60 When does NARA disclose a record
in a Privacy Act system of records?

1202.62 What are the procedures for
disclosure of records to a third party?

1202.64 How do I appeal a denial of
disclosure?

1202.66 How does NARA keep account of
disclosures?

Subpart E—Request to Amend Records

1202.70 Whom should I contact at NARA to
amend records about myself?

1202.72 How does NARA handle requests
to amend records?

1202.74 How will I know if NARA
approved my amendment request?

1202.76 Can NARA deny my request for
amendment?

1202.78 How do I accept an alternative
amendment?

1202.80 How do I appeal the denial of a
request to amend a record?

1202.82 How do I file a Statement of
Disagreement?

1202.84 Can I seek judicial review?

Subpart F—Exemptions

1202.90 What NARA systems of records are
exempt from release under the National
Security Exemption of the Privacy Act?

1202.92 What NARA systems of records are
exempt from release under the Law
Enforcement Exemption of the Privacy
Act?

1202.94 What NARA systems of records are
exempt from release under the
Investigatory Information Material
Exemption of the Privacy Act?

Authority: 5 U.S.C. 552a; 44 U.S.C.
2104(a).

Subpart A—General Information About
the Privacy Act

§1202.1 What does this part cover?

(a) This part covers requests under the
Privacy Act (5 U.S.C. 552a) for NARA
operational records and records of
defunct agencies stored in NARA record
centers.

(b) This part explains how NARA
collects, uses and maintains records
about you that are filed by your name
or other personal identifiers and which
are contained in a “system of records”
as defined by 5 U.S.C. 552a(a)(5).

(c) This part describes the procedures
to gain access to and contest the
contents of your records, and the
conditions under which NARA
discloses such records to others.

§1202.2 What this part does not cover.

This part does not cover:

(a) Records that have been transferred
into the National Archives of the United
States for permanent preservation.
Archival records that are contained in
systems of records that become part of
the National Archives of the United
States are exempt from most provisions
of the Privacy Act (see 5 U.S.C.
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552a(1)(2) and (1)(3)). See subchapter C
of this chapter for rules governing
access to these type records.

(b) Records of other agencies that are
stored in NARA record centers on behalf
of that agency are governed by the
Privacy Act rules of the transferring
agency. Send your request for those
records directly to those agencies.

(c) Personnel and medical records
held by the National Personnel Records
Center (NPRC) on behalf of the
Department of Defense and the Office of
Personnel Management. Privacy Act
requests for these records should come
to the NPRC.

§1202.4 Definitions.

For the purposes of this part, the term:

(a) Access means a transfer of a
record, a copy of a record, or the
information in a record to the subject
individual, or the review of a record by
the subject individual.

(b) Agency means any executive
department, military department,
Government corporation, Government-
controlled corporation, or other
establishment in the executive branch of
the Government (including the
Executive Office of the President), or
any independent regulatory agency.

(c) Defunct agency means an agency
that has ceased to exist, and has no
successor in function.

(d) Defunct agency records means the
records in a Privacy Act system of a
defunct agency that are stored in a
NARA records center.

(e) Disclosure means a transfer by any
means of a record, a copy of a record,
or the information contained in a record
to a recipient other than the subject
individual, or the review of a record by
someone other than the subject
individual.

(f) Individual means a citizen of the
United States or an alien lawfully
admitted for permanent residence.

(g) Maintain includes maintain,
collect, use, or disseminate.

(h) NARA Privacy Act Appeal Official
means the Deputy Archivist of the
United States for appeals of denials of
access to or amendment of records
maintained in a system of records,
except where the system manager is the
Inspector General; then the term means
the Archivist of the United States.

(i) Record means any item, collection,
or grouping of information about an
individual that is maintained by an
agency, including, but not limited to,
his or her education, financial
transactions, medical history and
criminal or employment history, and
that contains his or her name or an
identifying number, symbol, or other
identifying particular assigned to the

individual, such as a fingerprint,
voiceprint, or photograph. For purposes
of this part, “record” does not mean
archival records that have been
transferred to the National Archives of
the United States.

(j) Routine use means, with respect to
the disclosure of a record, the use of that
record for a purpose which is
compatible with the purpose for which
it was collected.

(k) Solicitation means a request by a
NARA employee or contractor that an
individual provide information about
himself or herself.

(1) Statistical record means a record in
a system of records maintained for
statistical research or reporting purposes
only and not used in whole or in part
in making any determination about an
identifiable individual, except as
provided by 13 U.S.C. 8.

(m) Subject individual means the
individual named or discussed in a
record or the individual to whom a
record otherwise pertains.

(n) System manager means the NARA
employee who is responsible for the
maintenance of a system of records and
for the collection, use, and
dissemination of information in that
system of records.

(o) System of records means a group
of records from which information is
retrieved by the name of the individual
or by some identifying number, symbol,
or other identifier assigned to that
individual.

§1202.6 Whom should I contact for
Privacy Act matters at NARA?

Contact the NARA Privacy Act
Officer, National Archives and Records
Administration (NGC), Room 3110, 8601
Adelphi Road, College Park, MD 20740—
6001, for guidance in making a Privacy
Act request, or if you need assistance
with an existing request. The Privacy
Act Officer will refer you to the
responsible system manager. Details
about what to include in your Privacy
Act request are discussed in Subpart C
of this part.

§1202.8 How does NARA handle records
that are in Government-wide Privacy Act
systems?

Records in the custody of NARA in a
Government-wide Privacy Act system
are the primary responsibility of another
agency, e.g., the Office of Personnel
Management (OPM) or the Office of
Government Ethics (OGE). These
records are governed by the regulations
established by that agency pursuant to
the Privacy Act. NARA provides access
using that agency’s regulations.

§1202.10 Does NARA handle access to
and disclosure of records of defunct
agencies in the custody of NARA?

Yes, records of defunct agencies in the
custody of NARA at a NARA record
center are covered by the provisions of
this part.

Subpart B—Collecting Information

§1202.18 How does NARA collect
information about individuals?

Any information that is used in
making a determination about your
rights, benefits, or privileges under
NARA programs is collected directly
from you—the subject individual— to
the greatest extent possible.

§1202.20 What advisory information does
NARA provide before collecting information
from me?

(a) Before collecting information from
you, NARA will advise you of:

(1) The authority for collecting the
information and whether providing the
information is mandatory or voluntary;

(2) The purpose for which the
information will be used;

(3) The routine uses of the
information; and

(4) The effect on you, if any, of not
providing the information.

(b) NARA ensures that forms used to
record the information that you provide
are in compliance with the Privacy Act
and this part.

§1202.22 Will NARA need my Social
Security Number?

(a) Before a NARA employee or NARA
contractor asks you to provide your
social security number (SSN), he or she
will ensure that the disclosure is
required by Federal law or under a
Federal law or regulation adopted before
January 1, 1975.

(b) If you are asked to provide your
SSN, the NARA employee or contractor
must first inform you:

(1) Whether the disclosure is
mandatory or voluntary;

(2) The statute or authority under
which your SSN is solicited; and

(3) How your SSN will be used.

§1202.24 Will NARA ever request
information about me from someone else?

NARA will make every effort to gather
information from you directly. When
NARA solicits information about you
from someone else, NARA will explain
to that person the purpose for which the
information will be used.

§1202.26 Who will make sure that my
record is accurate?

The system manager ensures that all
records used by NARA to make a
determination about any individual are
maintained with such accuracy,
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relevancy, timeliness, and completeness
as is reasonably possible to ensure
fairness to you.

§1202.28 What rules do NARA employees
follow in managing personal information?

All NARA employees and contractors
involved in the design, development,
operation or maintenance of any system
of records must review the provisions of
the Privacy Act and the regulations in
this part. NARA employees and
contractors must conduct themselves in
accordance with the rules of conduct
concerning the protection of nonpublic
information in the Standards of Ethical
Conduct for Employees of the Executive
Branch, 5 CFR 2635.703.

§1202.30 How does NARA safeguard its
systems of records?

(a) The system manager ensures that
appropriate administrative, technical,
and physical safeguards are established
to ensure the security and
confidentiality of records. In order to
protect against any threats or hazards to
their security or loss of integrity, paper
records are maintained in areas
accessible only to authorized NARA
personnel. Electronic records are
protected in accordance with the
Computer Security Act, OMB Circular
A-11 requiring privacy analysis in
reporting to OMB, and are accessed via
passwords from terminals located in
attended offices. After hours, buildings
have security guards and/or doors are
secured and all entrances are monitored
by electronic surveillance equipment.

(b) The system manager, at his/her
discretion, may designate additional
safeguards similar to or greater than
those described in paragraph (a) of this
section for unusually sensitive records.

(c) The system manager only permits
access to and use of automated or
manual personnel records to persons
whose official duties require such
access, or to you or to a representative
designated by you.

Subpart C—Individual Access to
Records

§1202.40 How can | gain access to NARA
records about myself?

(a) If you wish to request access to
information about yourself contained in
a NARA Privacy Act system of records,
you must notify the NARA Privacy Act
Officer, National Archives and Records
Administration, Rm. 3110, 8601
Adelphi Rd., College Park, MD 20740—
6001. If you wish to allow another
person to review or obtain a copy of
your record, you must provide
authorization for that person to obtain
access as part of your request.

(b) Your request must be in writing
and the letter and the envelope must be
marked “Privacy Act Request.” Your
request letter must contain:

(1) The complete name and
identifying number of the NARA system
as published in the Federal Register;

(2) A brief description of the nature,
time, place, and circumstances of your
association with NARA;

(3) Any other information, which you
believe, would help NARA to determine
whether the information about you is
included in the system of records;

(4) If you are authorizing another
individual to have access to your
records, the name of that person; and

(5) A Privacy Act certification of
identity. When you make a request for
access to records about yourself, you
must verify your identity. You must sign
your request and your signature must
either be notarized or submitted by you
under 28 U.S.C. 1746, a law that permits
statements to be made under penalty of
perjury as a substitute for notarization.
While no specific form is required, you
may obtain a Certification of Identity
form for this purpose from the NARA
Privacy Act Officer. The following
information is required:

(i) Your full name;

(ii) An acknowledgment that you
understand the criminal penalty in the
Privacy Act for requesting or obtaining
access to records under false pretenses
(5 U.S.C. 552a(i)(3)); and

(iii) A declaration that your statement
is true and correct under penalty of
perjury (18 U.S.C. 1001).

(c) The procedure for accessing an
accounting of disclosure is identical to
the procedure for access to a record as
set forth in this section.

§1202.42 How are requests for access to
medical records handled?

When NARA receives a request for
access to medical records, if NARA
believes that disclosure of medical and/
or psychological information directly to
you could have an adverse effect on
you, you may be asked to designate in
writing a physician or mental health
professional to whom you would like
the records to be disclosed, and
disclosure that otherwise would be
made to you will instead be made to the
designated physician or mental health
professional.

§1202.44 How long will it take for NARA to
process my request?

(a) NARA will acknowledge your
request within 10 workdays of its
receipt by NARA and if possible, will
make the records available to you at that
time. If NARA cannot make the records
immediately available, the

acknowledgment will indicate when the
system manager will make the records
available.

(b) If NARA anticipates more than a
10 workday delay in making a record
you requested available, NARA also will
explain in the acknowledgment specific
reasons for the delay.

(c) If your request for access does not
contain sufficient information to permit
the system manager to locate the
records, NARA will request additional
information from you. NARA will have
10 workdays following receipt of the
additional information in which to
make the records available or to
acknowledge receipt of the request and
to indicate when the records will be
available.

§1202.46
access?

(a) At your request, NARA will
provide you, or a person authorized by
you, a copy of the records by mail or by
making the records available in person
during normal business hours at the
NARA facility where the records are
located. If you are seeking access in
person, the system manager will permit
you to examine the original record, will
provide you with a copy of the records,
or both.

(b) When obtaining access to the
records in person at a NARA facility,
you must provide proof of identification
either by producing at least one piece of
identification bearing a name or
signature and either a photograph or
physical description (e.g., a driver’s
license or employee identification card)
or by signing the Certification of
Identity form described in § 1204.40
(b)(5). NARA reserves the right to ask
you to produce additional pieces of
identification to assure NARA of your
identity. You will also be asked to sign
an acknowledgement that you have been
given access.

In what ways will NARA provide

§1202.48 Will | have to pay for copies of
records?

Yes. However NARA will waive fees
for the first 100 pages copied or when
the cost to collect the fee will exceed the
amount collected. When a fee is
charged, the charge per copy is $0.20
per page if NARA makes the copy or
$0.15 per page if you make the copy on
a NARA self-service copier. Fees for
other reproduction processes are
computed upon request.

§1202.50 Does NARA require prepayment
of fees?

If the system manager determines that
the estimated total fee is likely to exceed
$250, NARA will notify you that the
estimated fee must be prepaid before
you can have copies of the records. If
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the final fee is less than the amount you
prepaid, NARA will refund the
difference.

§1202.52 How do | pay?

You must pay by check or money
order. Make your check or money order
payable to the National Archives and
Records Administration and send it to
the NARA Privacy Act Officer, Room
3110, 8601 Adelphi Road, College Park,
MD 20740-6001.

§1202.54 On what grounds can NARA
deny my Privacy Act request?

(a) NARA can deny your Privacy Act
request for records if the records are
maintained in an exempt systems of
records are described in subpart F of
this part.

(b) A system manager may deny your
request for access to your records only
if:

(1) NARA has published rules in the
Federal Register exempting the
pertinent system of records from the
access requirement; and

(2) The record is exempt from
disclosure under the Freedom of
Information Act (FOIA).

(c) Upon receipt of a request for
access to a record which is contained
within an exempt system of records,
NARA will:

(1) Review the record to determine
whether all or part of the record must
be released to you in accordance with
§ 1202.40, notwithstanding the
inclusion of the record within an
exempt system of records; and

(2) Provide access to the record (or
part of the record, if it is not fully
releasable) in accordance with §1202.46
or notify you that the request has been
denied in whole or in part.

(d) If your request is denied in whole
or in part, NARA’s notice will include
a statement specifying the applicable
Privacy Act and FOIA exemptions and
advising you of the right to appeal the
decision as explained in § 1202.56.

§1202.56 How do | appeal a denial of my
Privacy Act request?

(a) If you are denied access in whole
or in part to records pertaining to
yourself, you may file with NARA an
appeal of that denial. Your appeal letter
must be post marked no later than 35
calendar days after the date of the denial
letter from NARA.

(1) Address appeals involving denial
of access to Office of Inspector General
records to NARA Privacy Act Appeal
Official (N), National Archives and
Records Administration, Room 4200,
8601 Adelphi Road, College Park, MD
20740-6001.

(2) Address all other appeals to the
NARA Privacy Act Appeal Official (ND),

National Archives and Records
Administration, Room 4200, 8601
Adelphi Road, College Park, MD 20740-
6001.

(b) All appeals of denial of access to
the NARA Privacy Act Appeal Official
must be in writing. Mark both the
envelope and the appeal “Privacy Act “
Access Appeal.”

§1202.58 How are appeals processed?

(a) Upon receipt of your appeal, the
NARA Privacy Act Appeal Official will
consult with the system manager, legal
counsel, and such other officials as may
be appropriate. If the NARA Privacy Act
Appeal Official determines that the
records you requested are not exempt
from release, NARA grants you access
and so notifies you.

(b) If the NARA Privacy Act Appeal
Official determines that your appeal
must be rejected, NARA will
immediately notify you in writing of
that determination. This decision is
final and cannot be appealed further
within NARA. NARA'’s notification to
you will include:

(1) The reason for the rejection of the
appeal; and

(2) Notice of your right to seek
judicial review of NARA’s final
determination, as described in 36 CFR
1202.84.

(c) NARA will make its final
determination no later than 30
workdays from the date on which
NARA receives your appeal. NARA may
extend this time limit by notifying you
in writing before the expiration of the 30
workdays. This notification will include
an explanation of the reasons for the
time extension.

Subpart D—Disclosure of Records

§1202.60 When does NARA disclose a
record in a Privacy Act system of records?
NARA will not disclose any records

in a Privacy Act system of records to
any person or to another agency without
the express written consent of the
subject individual unless the disclosure
is:

(a) To NARA employees who have a
need for the information in the official
performance of their duties;

(b) Required by the provisions of the
Freedom of Information Act, as
amended;

(c) For a routine use that has been
published in a notice in the Federal
Register;

(d) To the Bureau of Census for
purposes of planning or carrying out a
census or survey or related activity
pursuant to title 13 U.S.C,;

(e) To a person who has provided
NARA with advance adequate written

assurance as specified in § 1202.62(a)
that the record will be used solely as a
statistical research or reporting record.
(Personal identifying information is
deleted from the record released for
statistical purposes. The system
manager ensures that the identity of the
individual cannot reasonably be
deduced by combining various
statistical records.)

(f) To the National Archives of the
United States as a record which has
sufficient historical or other value to
warrant its continued preservation by
the United States Government or for
evaluation by the Archivist or the
designee of the Archivist to determine
whether the record has such value;

(g) To another agency or any
governmental jurisdiction within or
under the control of the United States
for a civil or criminal law enforcement
activity if the activity is authorized by
law, and if the head of the agency or his
or her other designated representative
has made a written request to NARA
specifying the particular portion desired
and the law enforcement activity for
which the record is sought;

(h) To a person showing compelling
circumstances affecting the health or
safety of an individual, and not
necessarily the individual to whom the
record pertains. A disclosure of this
nature is followed by a notification to
the last known address of the subject
individual;

(i) To either House of Congress or to
a committee or subcommittee (joint or of
either House), in the course of the
performance of official legislative
activities;

(j) To the Comptroller General or any
of his authorized representatives in the
course of the performance of the duties
of the General Accounting Office;

(k) Pursuant to the order of a court of
competent jurisdiction; or

(1) To a consumer reporting agency in
accordance with 31 U.S.C. 3711(e).

§1202.62 What are the procedures for
disclosure of records to a third party?

(a) To obtain access to records about
a person other than yourself, address the
request to the NARA Privacy Act
Officer, National Archives and Records
Administration, Room 3110, 8601
Adelphi Rd., College Park, MD 20740~
6001. If you are requesting access for
statistical research as described in
§ 1202.60(e), you must submit a written
statement that includes as a minimum:

(1) A statement of the purpose for
requesting the records; and

(2) Certification that the records will
be used only for statistical purposes.

(b) NARA will acknowledge your
request within 10 workdays and will
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make a decision within 30 workdays,
unless NARA notifies you that the time
limit must be extended for good cause.

(c) Upon receipt of your request,
NARA will verify your right to obtain
access to documents pursuant to
§1202.60. Upon verification, the system
manager will make the requested
records available to you.

(d) If NARA determines that the
disclosure is not permitted under
§1202.60, the system manager will deny
your request in writing. NARA will
inform you of the right to submit a
request for review of the denial and a
final determination to the appropriate
NARA Privacy Act Appeal Officer.

§1202.64 How do | appeal a denial of
disclosure?

(a) Your request for a review of the
denial of disclosure to records
maintained by the Office of the
Inspector General must be addressed to
the NARA Privacy Act Appeal Officer
(N), National Archives and Records
Administration, Room 4200, 8601
Adelphi Rd., College Park, MD 20740-
6001.

(b) Requests for a review of a denial
of disclosure to all other NARA records
must be addressed to the NARA Privacy
Act Appeal Officer (ND), National
Archives and Records Administration,
Room 4200, 8601 Adelphi Rd., College
Park, MD 20740-6001.

§1202.66 How does NARA keep account
of disclosures?

(a) Except for disclosures made to
NARA employees in the course of the
performance of their duties or when
required by the Freedom of Information
Act (see § 1202.60(a) and (b)), NARA
keeps an accurate accounting of each
disclosure and retains it for 5 years after
the disclosure or for the life of the
record, whichever is longer. The
accounting includes the:

(1) Date of disclosure;

(2) Nature, and purpose of each
disclosure; and

(3) Name and address of the person or
agency to which the disclosure is made.

(b) The system manager also
maintains with the accounting of
disclosures:

(1) A full statement of the justification
for the disclosures;

(2) All documentation surrounding
disclosure of a record for statistical or
law enforcement purposes; and

(3) Evidence of written consent by the
subject individual to a disclosure, if
applicable.

(c) Except for the accounting of
disclosures made for a law enforcement
activity (see §1202.60(g)) or of
disclosures made from exempt systems

(see subpart F of this part), the
accounting of disclosures will be made
available to the subject individual upon
request. Procedures for requesting
access to the accounting of disclosures
are in subpart C.

Subpart E—Request To Amend
Records

§1202.70 Whom should | contact at NARA
to amend records about myself?

If you believe that a record that NARA
maintains about you is not accurate,
timely, relevant or complete, you may
request that the record be amended.
Write to the NARA Privacy Act Officer,
Room 3110, 8601 Adelphi Rd, College
Park, MD 20470-6001. Employees of
NARA who desire to amend their
personnel records should write to the
Director, Human Resources Services
Division. You should include as much
information, documentation, or other
evidence as needed to support your
request to amend the pertinent record.
Mark both the envelop and the letter
with the phrase ‘“Privacy Act—Request
To Amend Record.”

§1202.72 How does NARA handle
requests to amend records?

(a) NARA will acknowledge receipt of
a request to amend a record within 10
workdays. If possible, the
acknowledgment will include the
system manager’s determination either
to amend the record or to deny your
request to amend as provided in
§1202.76.

(b) When reviewing a record in
response to your request to amend, the
system manager will assess the
accuracy, relevance, timeliness, and
completeness of the existing record in
light of your proposed amendment to
determine if your request to amend is
justified. If you request the deletion of
information, the system manager also
will review your request and the
existing record to determine whether
the information is relevant and
necessary to accomplish NARA’s
purpose, as required by law or
Executive order.

§1202.74 How will I know if NARA
approved my amendment request?

If NARA approves your amendment
request, the system manager will
promptly make the necessary
amendment to the record and will send
a copy of the amended record to you.
NARA will also advise all previous
recipients of the record, using the
accounting of disclosures, that an
amendment has been made and give the
substance of the amendment. Where
practicable, NARA will also send a copy

of the amended record to previous
recipients.

§1202.76 Can NARA deny my request for
amendment?

If the system manager denies your
request to amend or determines that the
record should be amended in a manner
other than that requested by you, NARA
will advise you in writing of the
decision. The denial letter will state:

(a) The reasons for the denial of your
amendment request;

(b) Proposed alternative amendments,
if appropriate;

(c) Your right to appeal the denial;
and

(d) The procedures for appealing the
denial.

§1202.78 How do | accept an alternative
amendment?

If your request to amend a record is
denied and NARA suggested alternative
amendments, and you agree to those
alternative amendments, you must
notify the Privacy Act Officer who will
then make the necessary amendments in
accordance with §1202.74.

§1202.80 How do | appeal the denial of a
request to amend arecord?

(a) If you disagree with a denial of
your request to amend a record, you can
file an appeal of that denial.

(1) Address your appeal of the denial
to amend records signed by a system
manager other than the Inspector
General, to the NARA Privacy Act
Appeal Official (ND), Room 3110, 8601
Adelphi Road, College Park, MD,
20740-6001.

(2) Address the appeal of the denial
to amend records signed by the
Inspector General to the NARA Privacy
Act Appeal Official (N), Room 3110,
8601 Adelphi Road, College Park, MD,
20740-6001.

(3) For current NARA employees if
the denial to amend concerns a record
maintained in the employee’s Official
Personnel Folder or in another
Government-wide system maintained by
NARA on behalf of another agency,
NARA will provide the employee with
name and address of the appropriate
appeal official in that agency.

(b) Appeals to NARA must be in
writing and must be postmarked no later
than 35 calendar days from the date of
the NARA denial of a request to amend.
Your appeal letter and envelope must be
marked “Privacy Act—Appeal”.

(c) Upon receipt of an appeal, the
NARA Privacy Act Appeal Official will
consult with the system manager, legal
counsel, and such other officials as may
be appropriate. If the appeal official
determines that the record should be
amended, he or she will instruct the
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system manager to amend the record in
accordance with §1202.74 and will
notify you of that action.

(d) If, after consulting with officials
specified in paragraph (c) of this
section, the NARA Privacy Act Appeal
Official determines that your appeal
should be rejected, the NARA Privacy
Act Appeal Official will notify you in
writing of that determination. This
notice serves as NARA’s final
determination on your request to amend
a record. The letter to you will include:

(1) The reason for the rejection of your
appeal;

(2) Proposed alternative amendments,
if appropriate, which you may accept
(see 36 CFR 1202.78 for the procedure);

(3) Notice of your right to file a
Statement of Disagreement for
distribution in accordance with
§1202.82; and

(4) Notice of your right to seek
judicial review of the NARA final
determination, as provided in § 1202.84.

(e) The NARA final determination
will be made no later than 30 workdays
from the date on which the appeal is
received by the NARA Privacy Act
Appeal Official. In extraordinary
circumstances, the NARA Privacy Act
Appeal Official may extend this time
limit by notifying you in writing before
the expiration of the 30 workdays. The
notification will include a justification
for the extension of time.

§1202.82 How do I file a Statement of
Disagreement?

If you receive a NARA final
determination denying your request to
amend a record, you may file a
Statement of Disagreement with the
appropriate system manager. The
Statement of Disagreement must include
an explanation of why you believe the
record to be inaccurate, irrelevant,
untimely, or incomplete. The system
manager will maintain your Statement
of Disagreement in conjunction with the
pertinent record. The System Manager
will send a copy of the Statement of
Disagreement to any person or agency to
whom the record has been disclosed,
only if the disclosure was subject to the
accounting requirements of § 1202.60.

§1202.84 Can | seek judicial review?

Yes, within 2 years of receipt of a
NARA final determination as provided
in §1202.54 or § 1202.80, you may seek
judicial review of that determination.
You may file a civil action in the
Federal District Court:

(a) In which you reside or have a
principal place of business;

(b) In which the NARA records are
located; or

(c) In the District of Columbia.

Subpart F—Exemptions

§1202.90 What NARA systems of records
are exempt from release under the National
Security Exemption of the Privacy Act?

(a) The Investigative Case Files of the
Inspector General (NARA-23) and the
Personnel Security Case Files (NARA—
24) systems of records are eligible for
exemption under 5 U.S.C. 552a(k)(1)
because the records in these systems:

(1) Contain information specifically
authorized under criteria established by
an Executive Order to be kept secret in
the interest of national defense or
foreign policy and

(2) Are in fact properly classified
pursuant to such Executive Order.

(b) The systems described in
paragraph (a) are exempt from 5 U.S.C.
552a (c)(3), (d), (e)(1), and (e)(4)(G) and
(H). Exemptions from the particular
subsections are justified for the
following reasons:

(1) From subsection (c)(3) because
accounting for each disclosure could
result in the release of properly
classified information which would
compromise the national defense or
disrupt foreign policy.

(2) From the access and amendment
provisions of subsection (d) because
access to the records in these systems of
records could result in the release of
properly classified information which
would compromise the national defense
or disrupt foreign policy. Amendment of
either of these series of records would
interfere with ongoing investigations
and law enforcement or national
security activities and impose an
impossible administrative burden by
requiring investigations to be
continuously reinvestigated.

(3) From subsection (e)(1) because
verification of the accuracy of all
information to the records could result
in the release of properly classified
information which would compromise
the national defense or disrupt foreign
policy.

(4) From subsection (e)(4)(G) and (H)
because these systems are exempt from
the access and amendment provisions of
subsection (d), pursuant to subsection
(k)(1) of the Privacy Act.

§1202.92 What NARA systems of records
are exempt from release under the Law
Enforcement Exemption of the Privacy Act?

(a) The Investigative Files of the
Inspector General (NARA-23) system of
records is eligible for exemption under
5 U.S.C. 552a(k)(2) because this record
system contains investigatory material
of actual, potential or alleged criminal,
civil or administrative violations,
compiled for law enforcement purposes
other than within the scope of

subsection (j)(2) of 5 USC 552a. If you
are denied any right, privilege or benefit
that you would otherwise be entitled by
Federal law, or for which you would
otherwise be eligible, as a result of the
record, NARA will make the record
available to you, except for any
information in the record that would
disclose the identity of a confidential
source as described in 5 U.S.C.
552a(k)(2).

(b) The system described in paragraph
(a) of this section is exempt from 5
U.S.C. 552a (c)(3), (d), (e)(1) and (e)(4)
(G) and (H), and (f). Exemptions from
the particular subsections are justified
for the following reasons:

(1) From subsection (c)(3) because
release of disclosure accounting could
alert the subject of an investigation
about the alleged violations, to the
existence of the investigation and to the
fact that they are being investigated by
the Office of Inspector General (OIG) or
another agency. Release of such
information could provide significant
information concerning the nature of the
investigation, resulting in the tampering
or destruction of evidence, influencing
of witnesses, danger to individuals
involved, and other activities that could
impede or compromise the
investigation.

(2) From the access and amendment
provisions of subsection (d) because
access to the records contained in this
system of records could inform the
subject of an investigation of an actual
or potential criminal, civil, or
administrative violation, of the
existence of that investigation; of the
nature and scope of the information and
evidence obtained as to his/her
activities; of the identity of confidential
sources, witnesses, and law enforcement
personnel; and of information that may
enable the subject to avoid detection or
apprehension. These factors would
present a serious impediment to
effective law enforcement where they
prevent the successful completion of the
investigation, endanger the physical
safety of confidential sources, witnesses,
and law enforcement personnel, and/or
lead to the improper influencing of
witnesses, the destruction of evidence,
or the fabrication of testimony. In
addition, granting access to such
information could disclose security-
sensitive or confidential business
information or information that would
constitute an unwarranted invasion of
the personal privacy of third parties.
The amendment of these records could
allow the subject to avoid detection or
apprehension and interfere with
ongoing investigations and law
enforcement activities.
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(3) From subsection (e)(1) because the
application of this provision could
impair investigations and interfere with
the law enforcement responsibilities of
the OIG or another agency for the
following reasons:

(i) It is not possible to detect
relevance or need for specific
information in the early stages of an
investigation, case or matter. After the
information is evaluated, relevance and
necessity may be established.

(ii) During an investigation, the OIG
may obtain information about other
actual or potential criminal, civil or
administrative violations, including
those outside the scope of its
jurisdiction. The OIG should retain this
information, as it may aid in
establishing patterns of inappropriate
activity, and can provide valuable leads
for Federal and other law enforcement
agencies.

(iii) In interviewing individuals or
obtaining other forms of evidence
during an investigation, information
may be supplied to an investigator,
which relates to matters incidental to
the primary purpose of the investigation
but which may relate also to matters
under the investigative jurisdiction of
another agency. Such information
cannot readily be segregated.

(iv) From subsection (¢)(4)(G) and (H)
because this system is exempt from the
access and amendment provisions of
subsection (d), pursuant to subsection
(k)(2) of the Privacy Act.

(v) From subsection (f) because this
system is exempt from the access and
amendment provisions of subsection
(d), pursuant to subsection (k)(2) of the
Privacy Act.

§1202.94 What NARA systems of records
are exempt from release under the
Investigatory Information Material
exemption of the Privacy Act?

(a) The Personnel Security Case Files
(NARA-24) system of records is eligible
for exemption under 5 U.S.C. 552a(k)(5)
because it contains investigatory
material compiled solely for the purpose
of determining suitability, eligibility, or
qualifications for federal employment or
access to classified information. The
only information exempt under this
provision is that which would disclose
the identity of a confidential source
described in 5 U.S.C. 552a(k)(2).

(b) The system of records described in
paragraph (a) of this section is exempt
from 5 U.S.C. 552a(d)(1). Exemption
from the particular subsection is
justified as access to records in the
system would reveal the identity(ies) of
the source(s) of information collected in
the course of a background
investigation.

Dated: December 14, 2001.
John W. Carlin,
Archivist of the United States.
[FR Doc. 01-31340 Filed 12—19-01; 8:45 am)]
BILLING CODE 7515-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 222 and 223

[Docket No. 011214299—1299—01,
1.D.121001B]

RIN 0648-AP75

Sea Turtle Conservation; Shrimp
Trawling Requirements

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; request for
comments.

SUMMARY: NMFS is imposing, for a 30-
day period, an additional restriction on
shrimp trawlers that are required to
have a turtle excluder device (TED)
installed in each net rigged for fishing,
and that are operating in Atlantic
offshore waters out to 10 nautical miles
(nm)(18.3 km) from the coast of Florida
between 28°N. latitude and the Georgia-
Florida border. During this 30-day
period shrimp vessels operating in this
area must use a TED with an escape
opening large enough to exclude
leatherback turtles, as specified in the
regulations. The use of such TEDs by
shrimp trawlers has previously been
required under similar circumstances.
This action is necessary to prevent
mortality of endangered leatherback sea
turtles incidentally captured in shrimp
trawls, and is prompted by recent
strandings of such turtles.

DATES: This action is effective from
December 14, 2001 through January 14,
2002. Comments on this action are
requested, and must be received by
January 14, 2002.

ADDRESSES: Comments on this action
should be addressed to Phil Williams,
Chief, Endangered Species Division,
Office of Protected Resources, NMFS,
1315 East-West Highway, Silver Spring,
MD 20910.

FOR FURTHER INFORMATION CONTACT:
Georgia Cranmore, 727-570-5312, or
Barbara A. Schroeder, 301-713-1401.
For assistance in modifying TED escape
openings to exclude leatherback sea
turtles, fishermen may contact gear
specialists at the NMFS, Pascagoula, MS

laboratory by phone 228-762—4591 or
by fax 228-769-8699.
SUPPLEMENTARY INFORMATION:

Background

All sea turtles that occur in U.S.
waters are listed as either endangered or
threatened under the Endangered
Species Act of 1973 (ESA). The Kemp’s
ridley (Lepidochelys kempii),
leatherback (Dermochelys coriacea), and
hawksbill (Eretmochelys imbricata) are
listed as endangered. Loggerhead
(Caretta caretta) and green (Chelonia
mydas) turtles are listed as threatened,
except for populations of green turtles
in Florida and on the Pacific coast of
Mexico, which are listed as endangered.

The incidental take of sea turtles as a
result of shrimp trawling activities has
been documented in the Gulf of Mexico
and in the Atlantic Ocean. Under the
ESA and its implementing regulations,
taking sea turtles is prohibited, subject
to exceptions identified in 50 CFR
223.206. Existing sea turtle conservation
regulations (50 CFR part 223, subpart B)
require most shrimp trawlers operating
in the Gulf and Atlantic areas to have a
NMFS-approved TED installed in each
net rigged for fishing, year-round.

The regulations provide a mechanism
to implement further restrictions of
fishing activities, if necessary, to avoid
takings of sea turtles that would (1)
likely jeopardize the continued
existence of listed species or (2) that
would violate the terms and conditions
of an incidental take statement or
incidental take permit. Upon a
determination that incidental takings of
sea turtles during fishing activities are
likely to trigger either scenario,
additional restrictions may be imposed
to conserve listed species and to avoid
such takings. Restrictions may be
effective for a period of up to 30 days
and may be renewed for additional
periods of up to 30 days each (50 CFR
223.206(d)(4)).

Leatherback Sea Turtles

Leatherback sea turtles are the largest
species of sea turtle. They weigh
between 600 and 1,300 pounds (272 and
590 kg) and have carapaces 5 to 6 ft (1.5
to 1.8 m) in length. Leatherbacks are
widely distributed and can range from
the tropics to extreme northern and
southern latitudes during their feeding
and reproductive migrations. They nest
in small but significant numbers on U.S.
beaches and are primarily seen in
coastal waters of the southeast U.S.
during their northern springtime
migration, especially when high
abundances of jellyfish occur nearshore.
However, they can be found in U.S.
waters throughout the year.
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Because of their size, leatherbacks are
not likely to escape from trawls, even
when the trawls are equipped with
approved TEDs, unless the size of the
opening is sufficient to allow escape.
The sea turtle conservation regulations
specify a minimum TED opening size in
the Atlantic of 35 inches (89 cm)
horizontally and 12 inches (30.5 cm)
vertically. When the regulations
requiring TEDs in shrimp trawls year-
round were adopted (57 FR 57348,
December 4, 1992), NMFS recognized
that the then-existing TEDs would not
protect leatherbacks, and the biological
opinion (BO) on the regulations
concluded that leatherback mortality
would remain a problem that must be
addressed to avoid jeopardizing the
recovery of this species. Consequently,
the August 19, 1992, BO’s incidental
take statement required that the
episodic take of leatherback turtles by
shrimp trawlers during periods of high
jellyfish abundance must be eliminated.
This could be accomplished by
temporary area closures, by requiring an
increase in the size of TED openings to
allow leatherbacks to escape at times
when their abundance is high, by
limiting tow times, or by implementing
some other protective measure. To
address this problem, the 1992 sea turtle
conservation regulations included the
provisions of 50 CFR 223.206(d)(4), to
provide ““a mechanism to prevent sea
turtle mortalities...when existing
restrictions on the shrimp fishery are
found to be ineffective (57 FR 18453).”

Recent Events

NMEF'S has been notified by the
Florida Fish and Wildlife Conservation
Commission (FWCC) that
extraordinarily high numbers of
endangered leatherback sea turtles
stranded along northeast Florida
beaches in November and early
December 2001. From November 4 to
December 10, 2001, a total of 15
leatherback turtles and 2 turtles
reported as leatherbacks, but not yet
verified by FWCC, washed ashore
between St. Johns and Brevard counties
in shrimp zones 28 and 29. During
aerial surveys conducted for right
whales, up to 10 leatherback turtles per
flight were seen during two flights; one
of these turtles was dead. By
comparison, the total annual number of
leatherback strandings statewide has
averaged 24 over the past 10 years, and
has averaged only 14 per year in zones
28-30. Considering the rarity of
leatherbacks—an average of only 45-50
females nest in Florida each year—and
the fact that strandings are only a
minimum estimate of actual mortality,
these strandings represent a serious

impact to the recovery and survival of
the local population.

The late fall and early winter is
traditionally a major shrimping season
along northeast Florida. During this
period, shrimp leave the estuaries to the
north and migrate southward along the
coast as waters cool. Shrimp fishing
along the coast is currently active.
Trawlers have been reported in the same
areas as the leatherback strandings. The
minimum size for TED openings
specified in the sea turtle conservation
regulations is not large enough to
release leatherback turtles. Shrimp
trawling with TEDs with openings that
are not large enough to release
leatherbacks is likely to lead to
additional takes that would violate the
terms and conditions of the incidental
take permit. NMFS and state personnel
will continue to investigate factors other
than shrimping that may contribute to
leatherback sea turtle mortality in
Florida, including other fisheries and
environmental factors.

Restrictions on Fishing by Shrimp
Trawlers

Pursuant to 50 CFR 223.206(d)(4), the
exemption for incidental taking of sea
turtles in 50 CFR 223.206(d) does not
authorize incidental takings during
fishing activities if the takings would
violate the restrictions, terms or
conditions of an incidental take
statement (ITS) or incidental take
permit, or if the taking would jeopardize
the continued existence of a species
listed under the ESA. The August 19,
1992, biological opinion includes a
condition under the ITS that specifies
that NMFS must eliminate the episodic
take of leatherback turtles by shrimp
trawlers through area closures,
requirements for large TED opening
sizes, limitations on tow times, or some
other protective measure. Failure by
NMFS to take action to address the
mortality seen in northeast Florida over
the past month would likely violate the
ITS. As a result, NMFS is requiring that
fishing by shrimp trawlers in all
Atlantic offshore waters within 10 nm
(18.5 km) seaward of the COLREGS
demarcation line, bounded on the south
by 28°N. lat. and on the north by
30°42'45.6"N. lat. (the Georgia-Florida
border), must be done with a net that is
rigged for fishing with a TED installed
that has an escape opening large enough
to exclude leatherback turtles, meeting
the specifications at 50 CFR
223.207(a)(7)(ii)(B)(1) and (2) or
223.207(c)(1)(iv)(B). These regulations
specify modifications that can be made
to either single-grid hard TEDs or Parker
soft TEDs to allow leatherbacks to
escape. This restriction is effective from

December 14, 2001 through 11:59 p.m.
(local time) January 14, 2002.

This restriction has been announced
on the NOAA weather channel, in
newspapers, and other media.

Additional Conservation Measures

The AA may withdraw or modify a
determination concerning unauthorized
takings or any restriction on shrimping
activities if the AA determines that such
action is warranted. Notification of any
additional sea turtle conservation
measures, including any extension of
this 30-day action, will be published in
the Federal Register pursuant to 50 CFR
223.206(d)(4).

NMFS will continue to monitor sea
turtle strandings to gauge the
effectiveness of these conservation
measures.

Classification

This action has been determined to be
not significant for purposes of Executive
Order 12866.

The AA has determined that this
action is necessary to respond to an
emergency situation to provide adequate
protection for endangered leatherback
sea turtles pursuant to the ESA and
other applicable law.

Pursuant to 5 U.S.C. 553(b)(B), the AA
finds that there is good cause to waive
prior notice and opportunity to
comment on this action. It would be
impracticable and contrary to the public
interest to provide prior notice and
opportunity for comment because
providing notice and comment would
prevent the agency from implementing
this action in a timely manner to protect
identified large congregations of
endangered leatherback sea turtles that
are currently present in areas where
substantial fishing effort is occurring.
Furthermore, the AA finds good cause
also under 5 U.S.C. 553(d)(3) not to
delay the effective date of this
temporary rule for 30 days. Such delay
would also prevent the agency from
implementing this action in a timely
manner to protect endangered
leatherback sea turtles for the same
reason. Accordingly, the AA is making
the rule effective December 14, 2001
through January 14, 2002. Also as
stated, this restriction has been
announced on the NOAA weather
channel, in newspapers, and other
media.

As prior notice and an opportunity for
public comment are not required to be
provided for this notification by 5
U.S.C. 553, or by any other law, the
analytical requirements of 5 U.S.C. 601
et seq., are inapplicable.

The AA prepared an Environmental
Assessment (EA) for the final rule (57
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FR 57348, December 4, 1992) requiring
TED use in shrimp trawls and creating
the regulatory framework for the
issuance of notifications such as this.
Copies of the EA are available (see
ADDRESSES).

Dated: December 14, 2001.
William T. Hogarth,

Assistant Administrator for Fisheries,
National Marine Fisheries Service.

[FR Doc. 01-31275 Filed 12-14-01; 4:34 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 001121328-1066-03; 1.D.
121401B]

Fisheries of the Northeastern United
States; Summer Flounder Fishery;
Commercial Quota Harvested for
Rhode Island

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure; commercial quota
harvested for Rhode Island.

SUMMARY: NMFS announces that the
summer flounder commercial quota
available to the State of Rhode Island
has been harvested. Vessels issued a
commercial Federal fisheries permit for
the summer flounder fishery may not
land summer flounder in Rhode Island
for the remainder of calendar year 2001,
unless additional quota becomes
available through a transfer. Regulations
governing the summer flounder fishery

require publication of this notification
to advise the State of Rhode Island that
the quota has been harvested and to
advise vessel permit holders and dealer
permit holders that no commercial
quota is available for landing summer
flounder in Rhode Island.

DATES: Effective from 0001 hours,
December 20, 2001 through 2400 hours,
December 31, 2001.

FOR FURTHER INFORMATION CONTACT: Paul
H. Jones, Fishery Policy Analyst, (978)
281-9273.

SUPPLEMENTARY INFORMATION:
Regulations governing the summer
flounder fishery are found at 50 CFR
part 648. The regulations require annual
specification of a commercial quota that
is apportioned on a percentage basis
among the coastal states from North
Carolina through Maine. The process to
set the annual commercial quota and the
percent allocated to each state is
described in § 648.100.

The initial total commercial quota for
summer flounder for the 2001 calendar
year was set equal to 10,747,535 1b
(4,875,000 kg)(66 FR 16151, March 23,
2001). The percent allocated to vessels
landing summer flounder in Rhode
Island is 15.68298 percent, or 1,685,534
Ib (764,545 kg). This allocation was
adjusted due to an underage in 2000, as
provided in § 648.100 (e)(4), for a final
allocation of 1,733,817 lb (786,446 kg).

Section 648.101 (b) requires the
Administrator, Northeast Region, NMFS
(Regional Administrator) to monitor
state commercial quotas and to
determine when a state’s commercial
quota is harvested. NMFS then
publishes notification in the Federal
Register advising a state and notifying
Federal vessel and dealer permit holders
that, effective upon a specific date, the

state’s commercial quota has been
harvested and no commercial quota is
available for landing summer flounder
in that state. The Regional
Administrator has determined, based
upon dealer reports and other available
information, that the State of Rhode
Island has attained its quota for 2001.

The regulations at § 648.4 (b) provide
that Federal permit holders agree as a
condition of the permit not to land
summer flounder in any state that the
Regional Administrator has determined
no longer has commercial quota
available. Therefore, effective 0001
hours, December 20, 2001, further
landings of summer flounder in Rhode
Island by vessels holding summer
flounder commercial Federal fisheries
permits are prohibited for the remainder
of the 2001 calendar year, unless
additional quota becomes available
through a transfer and is announced in
the Federal Register. Effective 0001
hours, December 20, 2001, federally
permitted dealers are also notified that
they may not purchase summer flounder
from federally permitted vessels that
land in Rhode Island for the remainder
of the calendar year, or until additional
quota becomes available through a
transfer.

Classification

This action is required by 50 CFR part
648 and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: December 14, 2001.
Richard W. Surdi,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 01-31383 Filed 12-17-01; 2:44 pm]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
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issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 50

Fire Protection

AGENCY: U.S. Nuclear Regulatory
Commission.

ACTION: Availability of draft rule
wording.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is making available
the draft wording of a possible
amendment to its regulations. The NRC
has initiated this rulemaking to amend
Title 10 of the Code of Federal
Regulations (10 CFR) part 50.48, “Fire
protection,” to endorse the National Fire
Protection Association (NFPA) Standard
805, “Performance-Based Standard for
Fire Protection for Light Water Reactor
Electric Generating Plants 2001
Edition,” with exceptions, as a
voluntary alternative fire protection
requirement for holders of operating
nuclear power plant licenses. In support
of this rulemaking effort, the NRC is
seeking public comment on the draft
rule language.
DATES: Comments should be submitted
within 45 days from the date of this
notice. Any comments received after
this date may not be considered during
drafting of the proposed rule. Because of
scheduling considerations in preparing
a proposed rule, the NRC staff requests
that stakeholders provide their
comments at their earliest convenience
before the end of the comment period,
if practicable.
ADDRESSES: Submit written comments
to: Secretary, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001, Attention: Rulemakings and
Adjudications Staff, Mail Stop O-16C1
or deliver written comments to One
White Flint North, 11555 Rockville
Pike, Rockville, Maryland, between 7:30
a.m. and 4:15 p.m. on Federal workdays.
You may also provide comments via
the NRC'’s interactive rulemaking Web
site through the NRC’s home page at
http://ruleforum.lInl.gov. This site

provides the capability to upload
comments as files (any format), if your
web browser supports that function. For
information about the interactive
rulemaking web site, contact Ms. Carol
Gallagher at (301) 415-5905 or by e-mail
to cag@nrc.gov. Copies of any comments
received and certain documents related
to this rulemaking may be examined at
the NRC Public Document Room,
located at One White Flint North, 11555
Rockville Pike (first floor), Rockville,
Maryland. The NRC maintains an
Agencywide Documents Access and
Management System (ADAMS), which
provides text and image files of NRC’s
public documents. These documents
may be accessed through the NRC’s
Public Electronic Reading Room on the
Internet at http://www.nrc.gov/NRC/
ADAMS/index.html. If you do not have
access to ADAMS or if there are
problems in accessing the documents
located in ADAMS, contact the NRC
Public Document Room (PDR) Reference
staff at 1-800-397—4209, 301-415—4737
or by e-mail to pdr@nrc.gov.

FOR FURTHER INFORMATION CONTACT:
Leon E. Whitney, Office of Nuclear
Reactor Regulation, U.S. Nuclear
Regulatory Commission, Washington DC
20555-0001, telephone (301) 415-3081,
e-mail: lew1@nrc.gov.

SUPPLEMENTARY INFORMATION: The NRC’s
existing fire protection requirements are
derived from General Design Criterion 3,
“Fire protection,” of Appendix A to 10
CFR part 50, 10 CFR 50.48, “Fire
protection,” and for plants operating
before January 1, 1979, certain
provisions of Appendix R to 10 CFR
part 50, “Fire Protection Program for
Nuclear Power Facilities Operating Prior
to January 1, 1979.” Exemptions
approved by the staff may apply for
individual licensees.

The current (10 CFR 50.48) fire
protection requirements were developed
before the staff or industry had the
benefit of probabilistic risk assessments
(PRAS) for fires and before there was a
significant body of operating
experience. These deterministic fire
protection requirements have been
described by industry representatives
and some members of the public as
“prescriptive”” and an ‘““‘unnecessary
regulatory burden.” In the late 1990s,
the Commission provided the NRC staff
with guidelines to identify and assess
performance-based approaches to
regulation (see SECY-00-0191, and a

Commission White Paper, ‘“Risk-
Informed and Performance-Based
Regulation,” issued as a Staff
Requirements Memorandum (SRM) to
SECY-98-144). This guidance was in
addition to the risk-related guidance in
the NRC’s Probabilistic Risk Assessment
Policy Statement and Regulatory Guide
1.174, “An Approach for Using PRA in
Risk-Informed Decisions on Plant-
Specific Changes to the Licensing
Basis.”

On January 13, 2001, the National Fire
Protection Association Standards
Council issued NFPA 805, 2001 Edition,
as a performance-based American
National Standard for light water
nuclear power plants. As stated in
Section 1.1 of the standard, ““This
standard specifies the minimum fire
protection requirements for existing
light water nuclear power plants during
all phases of plant operation, including
shutdown, degraded conditions, and
decommissioning.” The U.S. Nuclear
Regulatory Commission staff
cooperatively participated in the
development of NFPA 805. In the
opinion of the NRC staff, with certain
exceptions noted in Sections (c)(2) of
the proposed rule revision, NFPA 805
could serve as a risk-informed,
performance-based, voluntary
alternative to the fire protection
requirements of 10 CFR 50.48(b) and (f).
Therefore, the staff requested (in SECY—
00—-009) and received Commission
approval for proceeding with a
rulemaking to permit reactor licensees
to adopt NFPA 805, as excepted, as a
voluntary alternative fire protection
licensing basis for the requirements of
10 CFR 50.48(b) and (f). However,
licensees which choose not to change
their fire protection licensing basis
would continue to be subject to the
requirements of 10 CFR 50.48(b) and (f)
as before.

ALTERNATIVE CONSENSUS STANDARDS:
This draft rule revision is consistent
with the requirements of the National
Technology Advancement and Transfer
Act of 1995, as the rule revision would
endorse an industry consensus
standard, NFPA 805, with exceptions.
The NRC is seeking public comment on
the proposed rule revision language.
The NRC is also seeking public
comment regarding whether there are
consensus standards other than NFPA
805 that could be considered as
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voluntary alternatives to current fire
protection regulations.

This draft rule language is
preliminary and may be incomplete in
one or more respects. This draft rule
language has been released to inform
stakeholders of the current status of the
contemplated 10 CFR 50.48 rule change
and to provide stakeholders with an
opportunity to comment on a draft
version. Comments received prior to
publishing the proposed rule revision
will be considered in the development
of the proposed rule revision. As
appropriate, the Statements of
Consideration for the proposed rule will
briefly discuss substantive changes
made to the rule language as a result of
comments received. Comments may be
provided through the rulemaking Web
site at http://ruleforum.llnl.gov or by
mail as indicated under the ADDRESSES
heading. The NRC may post updates
periodically on the rulemaking web site
that may be of interest to stakeholders.

Dated at Rockville, Maryland, this 12th day
of December 2001.

For the Nuclear Regulatory Commission.
John N. Hannon,

Chief, Plant Systems Branch, Division of
Systems Safety and Analysis, Office of
Nuclear Reactor Regulation.

[FR Doc. 01-31217 Filed 12-19-01; 8:45 am]
BILLING CODE 7590-01-P

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 701
Organization and Operations of
Federal Credit Unions

AGENCY: National Credit Union
Administration (NCUA).

ACTION: Proposed rule with request for
comments.

SUMMARY: NCUA proposes to amend its
rule that permits a federal credit union
to provide reasonable retirement
benefits to its employees and officers.
The amendments clarify the scope of the
rule.

DATES: Comments must be received on
or before February 19, 2002.
ADDRESSES: Direct comments to Becky
Baker, Secretary of the Board. Mail or
hand-deliver comments to: National
Credit Union Administration, 1775
Duke Street, Alexandria, Virginia
22314-3428. You are encouraged to fax
comments to (703) 518—6319 or e-mail
comments to regcomments@ncua.gov
instead of mailing or hand-delivering
them. Whatever method you choose,
please send comments by one method
only.

FOR FURTHER INFORMATION CONTACT:
Frank Kressman, Staff Attorney, Office
of General Counsel, at the above address
or telephone: (703) 518-6540.

SUPPLEMENTARY INFORMATION: Section
701.19(a) states that a federal credit
union (FCU) may provide reasonable
retirement benefits for it employees and
officers. 12 CFR 701.19(a). NCUA
wishes to clarify that the scope of
§701.19(a) is not limited only to
retirement benefits, but is more broadly
applicable to other employee benefit
plans.

As competition to attract and retain
highly qualified employees has
increased and the employee benefits
marketplace has become more
sophisticated, FCUs are increasingly
providing more diverse and less
traditional forms of employee benefits
including, for example, deferred
compensation plans and stock option
plans. As a result, FCUs need flexibility
to use safe, reasonable and efficient
methods to fund their employee benefit
obligations. In addition to providing this
flexibility, the proposed rule updates
the regulatory language to reflect current
employee benefits terminology
including renaming the rule “Benefits
for Employees of Federal Credit
Unions.”

An FCU investing on its own behalf
is subject to the investment provisions
of the Federal Credit Union Act (Act)
and NCUA regulations. 12 U.S.C.
1757(7), (8), (15); 12 CFR part 703. In
legal opinion letters, the NCUA’s Office
of General Gounsel has stated that these
investment provisions do not apply
when an FCU is acting under its
authority to provide and fund
retirement or other employee benefits.
12 U.S.C. 1761b(12); 12 CFR 701.19.
NCUA’s long-standing position is that
an FCU may purchase an otherwise
impermissible investment to fund an
employee benefit obligation as long as
there is a direct connection between the
investment and the employee benefit
obligation it serves to fund. In that
context, NCUA has also stated that once
the obligation ceases to exist, the FCU
must divest itself of the impermissible
investment.

For example, an FCU is generally not
permitted to purchase equity
investments when investing for its own
account. An FCU that is obligated under
an employee benefit plan to provide an
employee with 100 shares of XYZ
Corporation stock on a specific date,
however, may purchase and hold 100
shares of that stock for that purpose. It
may not, however, purchase 100 shares
of ABC Corporation stock. In that
instance, there would not be a sufficient

connection between the investment and
the obligation to be funded.

NCUA is aware that it is not
uncommon for for-profit corporations to
provide employee benefits that contain
investment options the employee may
exercise after he or she has separated or
retired from the employer. For example,
an employer may grant an employee the
option to purchase a fixed number of
shares in a mutual fund for a fixed price
on a specific date after the employee
separates or retires from the employer.

These post-separation or post-
retirement options would require a
prudent FCU to buy and hold shares in
that mutual fund to fund the potential
obligation it faces after its employee has
separated or retired. In legal opinion
letters, the NCUA'’s Office of General
Counsel has also taken the position that
an FCU may hold an impermissible
investment to fund an ongoing
employee benefit obligation after the
employee separates or retires provided
the investment option period is
reasonable. Upon the exercise or
expiration of the option, the FCU must
divest itself of the impermissible
investment. The proposed regulation
incorporates the positions taken by the
Office of General Counsel in these legal
opinion letters.

An FCU must comply with safety and
soundness standards by ensuring that
the kind and value of employee benefits
it offers are reasonable given its size and
financial condition. Furthermore, an
FCU'’s authority to offer and fund an
employee benefit plan does not
guarantee the permissibility of the plan
under other laws, such as the Employee
Retirement Income Security Act (ERISA)
or the Internal Revenue Code. 29 U.S.C.
1001; 26 U.S.C. 1.

Additionally, FCUs with assets over
$10 million are reminded that they are
required to account for their employee
benefit plans in accordance with
generally accepted accounting
principles (GAAP). FCUs with assets
under $10 million are not required to
follow GAAP, but are encouraged to do
so in this context. All FCUs are
encouraged to seek the advice of an
independent accountant if they have
questions regarding the proper
accounting for these benefit plans.

Finally, § 701.19(b) provid%s that an
FCU acting as a fiduciary, as defined in
ERISA, must obtain appropriate liability
coverage as provided in 410(b) of
ERISA. NCUA wishes to clarify that
410(b) of ERISA describes certain kinds
of insurance coverage and permits
certain parties to purchase that
insurance, but does not require any
party to purchase insurance. 29 U.S.C.
1110.
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Regulatory Procedures
Regulatory Flexibility Act

The Regulatory Flexibility Act
requires NCUA to prepare an analysis to
describe any significant economic
impact a proposed rule may have on a
substantial number of small credit
unions (those under one million dollars
in assets). The proposed rule only
clarifies that credit unions have
additional options and flexibility to
manage their employee benefit
obligations without imposing any
regulatory burden. The proposed rule
would not have a significant economic
impact on a substantial number of small
credit unions, and therefore, a
regulatory flexibility analysis is not
required.

Paperwork Reduction Act

NCUA has determined that the
proposed rule would not increase
paperwork requirements under the
Paperwork Reduction Act of 1995 and
regulations of the Office of Management
and Budget.

Executive Order 13132

Executive Order 13132 encourages
independent regulatory agencies to
consider the impact of their actions on
state and local interests. In adherence to
fundamental federalism principles,
NCUA, an independent regulatory
agency as defined in 44 U.S.C. 3502(5),
voluntarily complies with the executive
order. The proposed rule would not
have substantial direct effects on the
states, on the connection between the
national government and the states, or
on the distribution of power and
responsibilities among the various
levels of government. NCUA has
determined that this proposed rule does
not constitute a policy that has
federalism implications for purposes of
the executive order.

The Treasury and General Government
Appropriations Act, 1999—Assessment
of Federal Regulations and Policies on
Families

The NCUA has determined that this
proposed rule would not affect family
well-being within the meaning of
section 654 of the Treasury and General
Government Appropriations Act, 1999,
Pub. L. 105-277, 112 Stat. 2681 (1998).

Agency Regulatory Goal

NCUA'’s goal is to promulgate clear
and understandable regulations that
impose minimal regulatory burden. We
request your comments on whether the
proposed rule is understandable and
minimally intrusive.

List of Subjects in 12 CFR Part 701

Credit unions.

By the National Credit Union
Administration Board on December 13, 2001.
Becky Baker,

Secretary of the Board.

Accordingly, NCUA proposes to

amend 12 CFR part 701 as follows:

PART 701—ORGANIZATION AND
OPERATIONS OF FEDERAL CREDIT
UNIONS

1. The authority citation for part 701
continues to read as follows:

Authority: 12 U.S.C. 1752(5), 1755, 1756,
1757, 1759, 1761a, 1761b, 1766, 1767, 1782,
1784, 1787, 1789. Section 701.6 is also
authorized by 15 U.S.C. 3717. Section 701.31
is also authorized by 15 U.S.C. 1601 et seq.;
42 U.S.C. 1981 and 3601-3610. Section
701.35 is also authorized by 42 U.S.C. 4311-
4312.

2. Revise § 701.19 to read as follows:

§701.19 Benefits for employees of Federal
credit unions.

(a) General authority. A federal credit
union may provide employee benefits,
including retirement benefits, to its
employees and officers who are
compensated in conformance with the
Act and the bylaws, individually or
collectively with other credit unions.
The kind and value of these benefits
must be reasonable given the federal
credit union’s size and financial
condition. Where a federal credit union
is the benefit plan trustee or custodian,
the plan must be authorized and
maintained in accordance with the
provisions of part 724 of this chapter.
Where the benefit plan trustee or
custodian is a party other than a federal
credit union, the benefit plan must be
maintained in accordance with
applicable laws governing employee
benefit plans, including any applicable
rules and regulations issued by the
Secretary of Labor, the Secretary of the
Treasury, or any other federal or state
authority exercising jurisdiction over
the plan.

(b) Investments. A federal credit
union investing to fund an employee
benefit plan obligation is not subject to
the investment provisions of the Act
and part 703 of this chapter and may
purchase an investment that would
otherwise be impermissible if:

(1) The investment is directly related
to the federal credit union’s obligation
or potential obligation under the
employee benefit plan; and

(2) The federal credit union holds the
investment only for as long as it has an
actual or potential obligation under the
employee benefit plan.

(c) Liability insurance. No federal
credit union may occupy the position of

a fiduciary, as defined in the Employee
Retirement Income Security Act of 1974
and the rules and regulations issued by
the Secretary of Labor, unless it has
obtained appropriate liability insurance
as described and permitted by section
410(b) of the Employee Retirement
Income Security Act of 1974.

[FR Doc. 01-31287 Filed 12—19-01; 8:45 am]
BILLING CODE 7535-01-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2001~-CE-17-AD]
RIN 2120-AA64

Airworthiness Directives; Fairchild
Aircraft Incorporated SA226 and SA227
Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Supplemental notice of
proposed rulemaking (NPRM);
Reopening of the comment period.

SUMMARY: This document proposes to
revise an earlier proposed airworthiness
directive (AD) that would apply to
certain Fairchild Aircraft Incorporated
(Fairchild Aircraft) SA226 and SA227
series airplanes equipped with
Skidmore-Wilheim Manufacturing Co.
(Skidmore-Wilheim) (formerly
Hydromotive) Model V1-15-1000 brake
master cylinders. The earlier NPRM
would have required you replace these
brake master cylinders with new or
overhauled units of the same design.
The earlier NPRM resulted from reports
of dragging brakes during taxi
operations. Additional airplane models
have been identified on which the
unsafe condition exists or could
develop. Since these actions impose an
additional burden over that proposed in
the NPRM, we are reopening the
comment period to allow the public the
chance to comment on these additional
actions.
DATES: The Federal Aviation
Administration (FAA) must receive any
comments on this proposed rule on or
before February 22, 2002.
ADDRESSES: Submit comments to FAA,
Central Region, Office of the Regional
Counsel, Attention: Rules Docket No.
2001-CE-17-AD, 901 Locust, Room
506, Kansas City, Missouri 64106. You
may view any comments at this location
between 8 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.
You may get service information that
applies to this proposed AD from
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Fairchild Aircraft Incorporated, P.O.
Box 790490, San Antonio, Texas 78279—
0490; telephone: (210) 824-9421;
facsimile: (210) 820-8609. You may also
view this information at the Rules
Docket at the address above.

FOR FURTHER INFORMATION CONTACT:
Werner Koch, Aerospace Engineer,
FAA, Airplane Certification Office, 2601
Meacham Boulevard, Fort Worth, Texas
76193-0150; telephone: (817) 222—-5133;
facsimile: (817) 222-5960.
SUPPLEMENTARY INFORMATION:

Comments Invited

How Do I Comment on This Proposed
AD?

The FAA invites comments on this
proposed rule. You may submit
whatever written data, views, or
arguments you choose. You need to
include the rule’s docket number and
submit your comments to the address
specified under the caption ADDRESSES.
We will consider all comments received
on or before the closing date. We may
amend this proposed rule in light of
comments received. Factual information
that supports your ideas and suggestions
is extremely helpful in evaluating the
effectiveness of this proposed AD action
and determining whether we need to
take additional rulemaking action.

Are There any Specific Portions of This
Proposed AD I Should Pay Attention to?

The FAA specifically invites
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed rule that might
suggest a need to modify the rule. You
may view all comments we receive
before and after the closing date of the
proposed rule in the Rules Docket. We
will file a report in the Rules Docket
that summarizes each contact we have
with the public that concerns the
substantive parts of this proposed AD.

How Can I Be Sure FAA Receives My
Comment?

If you want FAA to acknowledge the
receipt of your comments, you must
include a self-addressed, stamped
postcard. On the postcard, write
“Comments to Docket No. 2001-CE-17—
AD.” We will date stamp and mail the
postcard back to you.

Discussion

What Events Have Caused This
Proposed AD?

The FAA received several reports of
dragging brakes on Fairchild SA226
series airplanes when the brake pedals
were operated during taxi operations.
After troubleshooting by maintenance
personnel, the problem was traced to

the master brake cylinder. Disassembly
of the malfunctioning master cylinders
revealed broken check valve spring
washers that, together with the action of
the shuttle valve, prevented the release
of brake pressure when the brake pedal
was released after a brake application.
Based on observed failures, FAA has
determined that the brake master
cylinders should be replaced at intervals
of 15,000 hours time-in-service.

What Are the Consequences if the
Condition is Not Corrected?

This condition, if not detected or
corrected, could cause dragging brakes,
which can result in overheated brakes
and cause an in-flight wheelwell fire if
the dragging takes place during takeoff
and the gear is later retracted.

Has FAA Taken Any Action to This
Point?

We issued a proposal to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) to include an AD that
would apply to certain Fairchild
Aircraft SA226 series airplanes
equipped with Skidmore-Wilheim
Model V1-15-1000 brake master
cylinders. This proposal was published
in the Federal Register as a notice of
proposed rulemaking (NPRM) on
August 21, 2001 (66 FR 43814). The
NPRM proposed to require you to
replace these brake master cylinders
with new or overhauled units of the
same design.

You would have to accomplish the
proposed actions in accordance with the
applicable maintenance manual or
service bulletin.

Was the Public Invited To Comment?

The FAA encouraged interested
persons to participate in the making of
this amendment. The following presents
the comments received on the proposal
and FAA’s response to each comment:

Comment Issue No. 1: Expand the
applicability.

What Is the Commenter’s Concern?

The NPRM indicates that only series
SA226 aircraft are affected by this AD.
However, the commenter indicates that
some SA 227 series airplanes are also
affected and the unsafe condition
referenced in the NPRM exists or could
also develop on those SA227 series
airplanes.

What Is FAA’s Response to the Concern?

The commenter correctly identified
additional applicable SA227 aircraft
models. The FAA will include the
additional applicable models in the
proposed rule. Because this change
increases the burden upon the public,

we are reopening the comment period
for this action.

Comment Issue No. 2: Change the
manufacturer’s reference.

What Is the Commenter’s Concern?

The commenter requests that all
references in the NPRM to Fairchild
Aircraft, Inc. be changed to Fairchild
Aircraft Incorporated.

What Is FAA’s Response to the Concern?

The company name Fairchild Aircraft
Incorporated is correct on the type
certificates. The name Fairchild Aircraft
Incorporated will be used in the NPRM.

The FAA’s Determination

What Has FAA Decided?

After examining the circumstances
and reviewing all available information
related to the incidents described above,
we have determined that:

—The unsafe condition referenced in
this document exists or could develop
on other Fairchild SA226 and SA227
series airplanes of the same type
design equipped with Skidmore-
Wilheim Model V1-15-1000 brake
master cylinders;

—The NPRM should be expanded to
include these actions; and

—AD action should be taken in order to
correct this unsafe condition.

The Supplemental NPRM

How Will the Changes to the NPRM
Impact the Public?

Proposing that the NPRM apply to
certain Fairchild Aircraft SA226 and
SA227 series airplanes equipped with
Skidmore-Wilheim Model V1-15-1000
brake master cylinders presents actions
that go beyond the scope of what was
already proposed. Therefore, we are
issuing a supplemental NPRM and
reopening the comment period to allow
the public additional time to comment
on the proposed AD.

What Are the Provisions of the
Supplemental NPRM?

The proposed AD would require you
to replace or overhaul the brake master
cylinders. Procedures are in the
applicable Fairchild service bulletin.

Cost Impact
How Many Airplanes Would This
Proposed AD Impact?

We estimate that this proposed AD
affects 140 airplanes in the U.S. registry.

What Would be the Cost Impact of This
Proposed AD on Owners/Operators of
the Affected Airplanes?

We estimate the following costs to do
any necessary replacements:
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New or overhauled parts cost (4 parts for | Total cost
Labor cost each aircraft required per airplane Total cost on U.S. operators
8 hours x $60 for each hour = $480 ........ 4 parts x $200 = $800.00 ........cccccvrvernenne. $1,280 | 140 airplanes x $1,280 = $179,200.

Regulatory Impact

Would This Proposed AD Impact
Various Entities?

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposed rule
would not have federalism implications
under Executive Order 13132.

Would This Proposed AD Involve a
Significant Rule or Regulatory Action?

For the reasons discussed above, I
certify that this proposed action (1) is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by

contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. FAA amends § 39.13 by adding a
new airworthiness directive (AD) to
read as follows:

Fairchild Aircraft Incorporated: Docket No.
2001-CE-17-AD

(a) What airplanes are affected by this AD?
This AD affects the following airplane

models and serial numbers that are
certificated in any category:

Model Serial Nos.
SA226—AT i All.
SA226—T oo All.
YY1 0 (=) All.
SA226-TC ..oeovririrrenrereeiene All.
SA227-AC, SA227-AT, and 420 through
SA227-TT. 583.

(b) Who must comply with this AD?
Anyone who wishes to operate any of the
above airplanes must comply with this AD.

(c) What problem does this AD address?
The actions specified by this AD are intended
to correct and prevent future malfunctioning
brake master cylinders. Malfunctioning brake
master cylinders could cause dragging
brakes, which can result in overheated brakes
and a wheelwell fire if the dragging takes
place during takeoff and the gear is later
retracted.

(d) What actions must I accomplish to
address this problem? To address this
problem, you must do the following, unless
already done:

Actions

Compliance

Procedures

Replace the Skidmore-Wilheim Manufacturing
Co. Model V1-15-1000 brake master cyl-
inders with new or overhauled Model V1-15—
1000 brake master cylinders or FAA-ap-
proved equivalent part numbers.

Upon the accumulation of 200 hours time in
service (TIS) after the effective date of this
AD or 15,000 hours total TIS on the af-
fected brake master cylinders, whichever
occurs later. Later replacement intervals
shall be at 15,000 hours TIS

For SA226 series airplanes, do this action fol-
lowing the procedures in the applicable
maintenance manual. Overhaul the brake
master cylinders following the procedures in
Fairchild Service Bulletin SB 226-32-069,
issued October 24, 2001.

For SA227 series airplanes, do this action fol-
lowing the procedures in the applicable
maintenance manual. Overhaul the brake
master cylinders following the procedures in
Fairchild Service Bulletin SB 227-32-045,
issued October 24, 2001.

(e) Can I comply with this AD in any other
way? You may use an alternative method of
compliance or adjust the compliance time if:

(1) Your alternative method of compliance
provides an equivalent level of safety; and

(2) The Manager, Fort Worth Airplane
Certification Office (ACO), approves your
alternative. Send your request through an
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, Fort Worth ACO.

Note: This AD applies to each airplane
identified in paragraph (a) of this AD,
regardless of whether it has been modified,
altered, or repaired in the area subject to the
requirements of this AD. For airplanes that
have been modified, altered, or repaired so

that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (e)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if you have not
eliminated the unsafe condition, specific
actions you propose to address it.

(f) Where can I get information about any
already-approved alternative methods of
compliance? Contact Werner Koch,
Aerospace Engineer, FAA, Airplane
Certification Office, 2601 Meacham
Boulevard, Fort Worth, Texas 76193—-0150;

telephone: (817) 222-5133; facsimile: (817)
222-5960.

(g) What if I need to fly the airplane to
another location to comply with this AD? The
FAA can issue a special flight permit under
sections 21.197 and 21.199 of the Federal
Aviation Regulations (14 CFR 21.197 and
21.199) to operate your airplane to a location
where you can accomplish the requirements
of this AD.

(h) How do I get copies of the documents
referenced in this AD? You may get copies of
the documents referenced in this AD from
Fairchild Aircraft Incorporated, P.O. Box
790490, San Antonio, Texas 78279-0490.
You may view these documents at FAA,
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Central Region, Office of the Regional
Counsel, 901 Locust, Room 506, Kansas City,
Missouri 64106.

Issued in Kansas Gity, Missouri, on
December 11, 2001.
Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 01-31298 Filed 12—19-01; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—CE-57-AD]

RIN 2120-AA64

Airworthiness Directives; Cessna
Aircraft Company 150, 172, 175, 180,

182, 185, 206, 210, and 336 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Proposed rule; Withdrawal.

SUMMARY: This document withdraws a
notice of proposed rulemaking (NPRM)
that would have applied to certain
Cessna Aircraft Company (Cessna) 150,
172,175, 180, 182, 185, 206, 210, and
336 series airplanes. The proposed AD
would have affected those airplanes
equipped with 0513166 series plastic
control wheels. The proposed AD would
have required you to repetitively inspect
these wheels for cracks, conduct a pull
test on these wheels, and replace any
control wheels that are cracked or that
do not pass the pull test. Replacement
of the control wheels would have been
with ones that were FAA-approved and
were not 0513166 series plastic control
wheels. After evaluating all the
comments received on the proposal, we
have determined that the cracking or
failure of the control wheel is not a
safety hazard and that a special
airworthiness information bulletin
would be more appropriate. There have
been only four service difficulty reports
made in the FAA database; however,
there were neither associated accidents
nor incidents. Most of the affected
airplanes have dual control wheels with
each wheel having two handles for
redundancy, which would provide an
alternative means to control the airplane
should actual failure occur. For these
reasons, we are withdrawing the NPRM.
ADDRESSES: You may look at
information related to this action at the
Federal Aviation Administration (FAA),
Central Region, Office of the Regional
Counsel, Attention: Rules Docket No.

98—CE-57-AD, 901 Locust, Room 506,
Kansas City, Missouri 64106, between 8
a.m. and 4 p.m., Monday through
Friday, except holidays.

FOR FURTHER INFORMATION CONTACT: Eual
Conditt, Aerospace Engineer, Wichita
Aircraft Certification Office, FAA, 1801
Airport Road, Room 100, Wichita,
Kansas 67209; telephone: (316) 946—
4102; facsimile: (316) 946—4407.
SUPPLEMENTARY INFORMATION:

Discussion
What Action Has FAA Taken to Date?

We issued a proposal to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) to include an AD that
would have applied to certain Cessna
Aircraft Company (Cessna) 150, 172,
175, 180, 182, 185, 206, 210, and 336
series airplanes. The proposal was
published in the Federal Register as an
NPRM on December 29, 2000 (65 FR
82954). The comment period was
extended from February 2, 2001, to
April 4, 2001 on January 22, 2001 (66
FR 6499). The proposed rule would
have required you to:

—Repetitively inspect and pull test the

0513166 series control wheels; and
—Replace any control wheels that fail

the inspection or pull test.

Was the Public Invited to Comment?

The FAA invited interested persons to
participate in the making of this
amendment. The comments, in most
part, reflect the public’s desire to have
FAA withdraw the proposal and instead
issue a special airworthiness
information bulletin or general aviation
alert. The reason for this is because
there are only four service difficulty
reports of control wheel cracks in the
FAA database and most of the affected
airplanes have dual control wheels with
each wheel having two handles for
redundancy, which would provide an
alternative means to control the airplane
should actual failure occur.

The FAA’s Determination

What Is FAA’s Final Determination on
This Issue?

After re-evaluating all information
related to this subject, we have
determined that:

—The unsafe condition is appropriately
addressed through a special
airworthiness bulletin (No. CE-01—
41);

—Because there are only four service
difficulty reports of control wheel
cracks in the FAA database regarding
this subject on the affected airplanes,
there is no need for the NPRM, Docket
No. 98—-CE-57—-AD; and

—We should withdraw the NPRM.
Withdrawal of this action does not
prevent us from taking or commit us to

any future action.

Regulatory Impact

Does This Proposed AD Withdrawal
Involve a Significant Rule or Regulatory
Action?

Since this action only withdraws a
proposed AD, it is not an AD and,
therefore, is not covered under
Executive Order 12866, the Regulatory
Flexibility Act,or DOT Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979).

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Withdrawal

Accordingly, FAA withdraws the
notice of proposed rulemaking, Docket
No. 98—-CE-57—AD, published in the
Federal Register on December 29, 2000
(65 FR 82954) with the comment period
extended from February 2, 2001, to
April 4, 2001 on January 22, 2001 (66
FR 6499).

Issued in Kansas City, Missouri, on
December 11, 2001.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 01-31299 Filed 12—19-01; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF COMMERCE

Bureau of Export Administration

15 CFR Parts 738 and 742
[Docket No. 011019257-1257-01]
RIN 0694-AC48

Removal of Licensing Exemption for
Exports and Reexports of Missile
Technology-Controlled Items Destined
to Canada

AGENCY: Bureau of Export
Administration, Commerce.

ACTION: Advance notice of proposed
rulemaking.

SUMMARY: The Bureau of Export
Administration (BXA) is reviewing the
existing license exemption contained
within the Export Administration
Regulations (EAR) for the export of
missile technology (MT)-controlled
items to Canada, because of the
recommendations contained in the
Government Accounting Office Report
entitled: “Export Controls: Regulatory
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Change Needed to Comply with Missile
Technology Licensing Requirements”
(GA—-01-530). BXA is seeking comments
on how removing the existing licensing
exemption for MT-controlled exports to
Canada would affect industry and more
specifically the exporting community.
DATES: Comments must be received by
February 19, 2002.

ADDRESSES: Written comments (three
copies) should be sent to Sharron Cook,
Regulatory Policy Division, Office of
Exporter Services, Bureau of Export
Administration, Department of
Commerce, 14th and Pennsylvania
Avenue, NW, PO Box 273, Room 2705,
Washington, DC 20230; E-Mailed to:
scook@bxa.doc.gov; or faxed to 202—
482-3355.

FOR FURTHER INFORMATION CONTACT:
Steven Goldman, Director, Office of
Nonproliferation Controls and Treaty
Compliance, Bureau of Export
Administration, Telephone: (202) 482—
4188. Copies of the referenced GAO
Report are available at the GAO website:
http://www.gao.gov.

SUPPLEMENTARY INFORMATION:

Background

The Government Accounting Office
(GAO) Report entitled: “Export
Controls: Regulatory Change Needed to
Comply with Missile Technology
Licensing Requirements” (GA-01-530),
recommended that the Department of
Commerce amend the Export
Administration Regulations (EAR) to
require a license for the export of dual-
use items controlled pursuant to the
Missile Technology Control Regime
(MTCR) to Canada. The GAO based its
recommendation on a provision in the
National Defense Authorization Act
(NDAA) for Fiscal Year (FY) 1991,
which amended the Export
Administration Act (EAA) of 1979 to
require a license for any export of dual-
use Missile Technology Control Regime
(MTCR) controlled goods or technology
to any country. In 1991, the Department
of Commerce implemented the NDAA
requirements in EAR by controlling
MTCR Annex items on the Commerce
Control List (CCL) under a new
designated reason for control, “missile
technology (MT)”” and generally
requiring a license for the export or
reexport of these items and
technologies. Many of these items were
already on the CCL and controlled
under foreign policy or national security
reasons. However, the Department of
Commerce did not revise the EAR’s
existing license exemption for exports to
Canada to require licenses for MT-
controlled items to Canada. The license
exemption for Canada existed in the

EAR many years prior to the enactment
of the MT provisions of the EAA. Since
the Hyde Park Declaration of 1941, the
United States has authorized nearly all
dual-use goods intended for
consumption in Canada to be exported
without a license, although any reexport
of U.S.-origin items controlled for MT
concerns from Canada would require a
license from the U.S. Government. The
Department of Commerce is interested
in evaluating the impact on U.S.
exporters of removing the existing
licensing exemption for MT-controlled
exports to Canada.

The current missile technology (MT)
controls maintained by the Bureau of
Export Administration (BXA) are set
forth in the Export Administration
Regulations (EAR), parts 742 (CCL
Based Controls) and 744 (End-User and
End-Use Based Controls). A regulatory
implementation would entail adding an
“X” in the row for Canada under the
column from “MT 1” in the “Missile
Tech” column of Supplement No. 1 to
part 738, Commerce Country Chart. In
addition, section 742.5 of the EAR
would be revised to remove the phrase
“except Canada” in the third sentence
of paragraph (a)(1).

To ensure maximum public
participation in the review process,
comments are solicited for the next 60
days on the removal of the existing
licensing exemption for the export of
MT-controlled goods and technologies
to Canada. BXA is particularly
interested in the experience of
individual exporters with the licensing
exemption for MT-controlled exports to
Canada, with emphasis on economic
impact and specific business
circumstances. BXA is also interested in
industry information relating to the
following:

1. Information on the effect of a
licensing requirement for the export of
MT-controlled items (commodities,
software, and technology) to Canada on
sales of U.S. products and market-share.

2. Information on joint-ventures or
U.S. industry owned facilities in Canada
that would be affected by the removal of
a licensing exemption for the export of
MT-controlled items to Canada.

3. Information on controls maintained
by U.S. trade partners (i.e., to what
extent do other MTCR Partners have
similar exemptions for the export of
MT-controlled goods and technology to
other countries)?

4. Additional suggestions for revisions
to the Canadian licensing exemption
policy.

5. Data or other information as to the
effect of a Canadian licensing
requirement on overall trade, either for

individual firms or for individual
industrial sectors.

Parties submitting comments are
asked to be as specific as possible.
Accordingly, the Department
encourages interested persons who wish
to comment to do it at the earliest
possible time.

The period for submission of
comments will close February 19, 2002.
The Department will consider all
comments received before the close of
the comment period in developing final
regulations. Comments received after
the end of the comment period will be
considered if possible, but their
consideration cannot be assured. The
Department will not accept public
comments accompanied by a request
that a part or all of the material be
treated confidentially because of its
business proprietary nature or for any
other reason. The Department will
return such comments and materials to
the persons submitting the comments
and will not consider them in the
development of final regulations. All
public comments on these regulations
will be a matter of public record and
will be available for public inspection
and copying. The Department requires
comments be submitted in written form,
which will be a matter of public record
and will be available for public review
and copying.

The public record concerning these
comments will be maintained in the
Bureau of Export Administration, Office
of Administration, U.S. Department of
Commerce, Room 6883, 14th and
Constitution Avenue, NW, Washington,
DC 20230; (202) 482—0637. This
component does not maintain a separate
public inspection facility. Requesters
should first view BXA’s FOIA website
(which can be reached through http://
www.bxa.doc.gov/foia). If the records
sought cannot be located at this site, or
if the requester does not have access to
a computer, please call the phone
number above for assistance.

List of Subjects in 15 CFR Parts 738 and
742

Exports, Foreign trade.
Dated: December 14, 2001.
James J. Jochum,

Assistant Secretary for Export
Administration.

[FR Doc. 01-31322 Filed 12—19-01; 8:45 am]
BILLING CODE 3510-33-P
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POSTAL SERVICE
39 CFR Part 111

Domestic Mail Manual Changes for
Bedloaded Bundles of Periodicals

AGENCY: Postal Service.
ACTION: Proposed rule.

SUMMARY: The Postal Service is seeking
comments on a proposal to delete the
standards in the Domestic Mail Manual
(DMM) that allow bundles (more than
one package strapped together) of
Periodicals flat-size mail to be
bedloaded instead of placed in a sack or
on a pallet.

DATES: Comments must be received on
or before January 22, 2002.

ADDRESSES: Send written comments to
the Manager, Mail Preparation and
Standards, U.S. Postal Service, 1735
North Lynn Street, Room 3025,
Arlington VA 22209-6038. Written
comments may be submitted via fax to
(703) 292-4058 or via email to
aemmerth@email.usps.gov (please use
“Fed Reg Bedloaded Bundles” as the
subject line of the message). Copies of
all written comments will be available
for inspection and photocopying
between 9 a.m. and 4 p.m., Monday
through Friday, at the above address.

FOR FURTHER INFORMATION CONTACT:
Anne Emmerth at (703) 292—-3641.

SUPPLEMENTARY INFORMATION: Current
DMM M210.5.0 and M220.5.0 allow
authorized mailers to place packages of
Presorted rate and carrier route rate
Periodicals flats directly into a truck or
trailer if the packages are secured
together into bundles containing a
minimum of 20 pounds of mail (instead
of sacking or palletizing those
packages). Such preparation requires
Postal Service authorization from
Business Mailer Support (BMS). It
should be noted that DMM M820 does
not include any provisions for
bedloading bundles of automation rate
flats. The records of the Postal Service
indicate that there are no mailers who
are preparing bedloaded bundles in this
manner. Because of this, and because
bedloaded bundles are generally not
cost-efficient for the Postal Service to
handle and process, the Postal Service
is proposing to delete the options to
prepare Periodicals flats as bedloaded
bundles.

If this proposal is adopted, then all
Periodicals flats must be prepared in
sacks or on pallets.

This change does not apply to mailers
who transport packages of Periodicals to
destination delivery units under
exceptional dispatch.

Although exempt from the notice and
comment requirements of the
Administrative Procedures Act (5 U.S.C.
553(b), (c)) regarding proposed
rulemaking by 39 U.S.C. 410(a), the
Postal Service invites comments on the
following proposed revisions to the
DMV, incorporated by reference into
the Code of Federal Regulations (see 39
CFR part 111).

List of Subjects in 39 CFR Part 111

Postal Service.
PART 111—[AMENDED]

1. The authority citation for 39 CFR
part 111 continues to read as follows:

Authority: 5 U.S.C. 552(a); 39 U.S.C. 101,
401, 403, 404, 414, 3001-3011, 3201-3219,
3403-3406, 3621, 3626, 5001.

2. Amend the following sections of
the Domestic Mail Manual (DMM) as set
forth below:

M Mail Preparation and Sortation
Mo000 General Preparation Standards
MO010 Mailpieces

MO011 Basic Standards

1.0 Terms and Conditions

* * * * *

1.3 Preparation Instructions

[Delete item z, which defines a
“bundle.” Renumber items aa through
ac as items z through ab, respectively.]

MO013 Optional Endorsement Lines
1.0 Use
1.1 Basic Standards

[Revise 1.1 by deleting the entry for
SCF.]
* * * * *
M200 Periodicals (Nonautomation)
M210 Presorted Rates

* * * * *

[Delete section 5.0, Bedloaded
Bundles (Flat-Size Pieces). Renumber
section 6.0 as 5.0.]

* * * * *

M220 Carrier Route Rates

* * * * *

[Delete section 5.0, Bedloaded
Bundles (Flat-Size Pieces). Renumber
section 6.0 as 5.0.]

* * * * *

An appropriate amendment to 39 CFR
111 to reflect these changes will be
published if the proposal is adopted.

Stanley F. Mires,

Chief Counsel, Legislative.

[FR Doc. 01-31386 Filed 12—19-01; 8:45 am]
BILLING CODE 7710-12-P

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 67
[Docket No. FEMA-D-7518]

Proposed Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency, FEMA.
ACTION: Proposed rule.

SUMMARY: Technical information or
comments are requested on the
proposed base (1% annual chance) flood
elevations and proposed base flood
elevation modifications for the
communities listed below. The base
flood elevations are the basis for the
floodplain management measures that
the community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
remain qualified for participation in the
National Flood Insurance Program
(NFIP).

DATES: The comment period is ninety
(90) days following the second
publication of this proposed rule in a
newspaper of local circulation in each
community.

ADDRESSES: The proposed base flood
elevations for each community are
available for inspection at the office of
the Chief Executive Officer of each
community. The respective addresses
are listed in the following table.

FOR FURTHER INFORMATION CONTACT:
Matthew B. Miller, P.E., Chief, Hazards
Study Branch, Federal Insurance and
Mitigation Administration, Federal
Emergency Management Agency, 500 C
Street SW., Washington, DC 20472,
(202) 646-3461, or (email)
matt.miller@fema.gov.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA or Agency) proposes to make
determinations of base flood elevations
and modified base flood elevations for
each community listed below, in
accordance with Section 110 of the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4104, and 44 CFR 67.4(a).
These proposed base flood and
modified base flood elevations, together
with the floodplain management criteria
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required by 44 CFR 60.3, are the
minimum that are required. They
should not be construed to mean that
the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, state or regional entities. These
proposed elevations are used to meet
the floodplain management
requirements of the NFIP and are also
used to calculate the appropriate flood
insurance premium rates for new
buildings built after these elevations are
made final, and for the contents in these
buildings.

National Environmental Policy Act.
This proposed rule is categorically
excluded from the requirements of 44
CFR Part 10, Environmental
Consideration. No environmental
impact assessment has been prepared.

Regulatory Flexibility Act. The Acting
Administrator, Federal Insurance and
Mitigation Administration, certifies that
this proposed rule is exempt from the
requirements of the Regulatory
Flexibility Act because proposed or
modified base flood elevations are
required by the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and are required to establish and
maintain community eligibility in the
NFIP. As a result, a regulatory flexibility
analysis has not been prepared.

Regulatory Classification. This
proposed rule is not a significant
regulatory action under the criteria of
Section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 12612, Federalism.
This proposed rule involves no policies
that have federalism implications under
Executive Order 12612, Federalism,
dated October 26, 1987.

Executive Order 12778, Civil Justice
Reform. This proposed rule meets the
applicable standards of Section 2(b)(2)
of Executive Order 12778.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, flood insurance, reporting
and recordkeeping requirements.

Accordingly, 44 CFR Part 67 is
proposed to be amended as follows:

PART 67—[AMENDED)]

1. The authority citation for Part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.4 [Amended]

2. The tables published under the
authority of § 67.4 are proposed to be
amended as follows:

#Depth in feet above
Source of ] ground. *Elevation in feet .
flooding Location (NGVD) Communities affected
Existing Modified
OHIO
Gallia County (Unincorporated Areas)
Ohio River .. | Approximately 1.7 miles upstream of county *561 *560 | Unincorporated Areas of Gallia County, Village
boundary. of Crown City.
Approximately 3.2 miles downstream of county *573 *572 | City of Gallipolis, Village of Cheshire.
boundary.

City of Gallipolis

Maps available for inspection at the Gallipolis City Building, 518 Second Avenue, Gallipolis, Ohio.
Send comments to Mr. E. V. Clark, Jr., Gallipolis City Manager, 518 2nd Avenue, Gallipolis, Ohio 45631.

Village of Crown City

Maps available for inspection at the Crown City Village Hall, 156 Charles Street, Crown City, Ohio.
Send comments to The Honorable Sam Johnson, Mayor of the Village of Crown City, P.O. Box 316, Crown City, Ohio 45623.

Village of Cheshire

Maps available for inspection at the Cheshire Village Office, 1828 Eastern Avenue, Gallipolis, Ohio.
Send comments to The Honorable H. Thomas Reese, Mayor of the Village of Cheshire, P.O. Box 276, Cheshire, Ohio 45620.

Gallia County (Unincorporated Areas)

Maps available for inspection at the Gallia County Offices, 18 Locust Street, Gallipolis, Ohio.
Send comments to Mr. Skip Meadows, President of the Gallia County Board of Commissioners, 18 Locust Street, Gallipolis, Ohio 45631.

Meigs County (Unincorporated Areas)

Ohio River .. | Approximately 2 miles upstream of the down- *575 *576
stream county boundary.
At the upstream county boundary ............ccccec..e.. *603 *602
Little Lead- | Approximately 0.8 mile upstream of the Village None *578
ing Creek. of Rutland corporate limits.
Approximately 0.9 mile upstream of the Village None *578
of Rutland corporate limits.
Kerr Run .... | Just upstream of the Village of Pomeroy cor- None *579
porate limits.
Approximately 250 feet upstream of the Village None *579
of Pomeroy corporate limits.
Unnamed Just upstream of the Village of Pomeroy cor- None *579
Tributary porate limits.
to Kerr
Run.
Approximately 50 feet upstream of the Village of None *579
Pomeroy corporate limits.

Village of Middleport, Village of Pomeroy, Village

of Racine.

Village of Syracuse, and unincorporated areas of

Meigs County.

Unincorporated areas of Meigs County.

Unincorporated areas of Meigs County.

Unincorporated areas of Meigs County.
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#Depth in feet above
Source of ] ground. *Elevation in feet -
flooding Location (NGVD) Communities affected
Existing Modified
Unnamed Approximately 750 feet of the confluence with None *582 | Unincorporated areas of Meigs County.
Tributary Wolf Run.
to Wolf
Run.
Approximately 950 feet upstream of the con- None *582
fluence with Wolf Run.
Rose Creek | Approximately 0.8 mile upstream of the con- None *580 | Unincorporated areas of Meigs County.
fluence with Ohio River.
Approximately 1.1 miles upstream of confluence None *580
with the Ohio River.
Johns Run Approximately 200 feet downstream of State None *587 | Unincorporated areas of Meigs County.
Route 338.
Approximately 0.7 mile upstream of State Route None *587
338.
Groundhog | Just upstream of State Route 338 ............ccccceeee None *593 | Unincorporated areas of Meigs County.
Creek. None
Approximately 1.7 miles upstream of State Route None *593
338.
Sugarcamp | Just upstream of State Route 124 ....................... None *601 | Unincorporated areas of Meigs County.
Run.
Approximately 0.8 mile upstream of State Route None *601
124,
Indian Run | Just upstream of State Route 124 ..............c........ None *602 | Unincorporated areas of Meigs County.
Approximately 0.9 mile upstream of State Route None *602
124,

Meigs County (Unincorporated Areas)
Maps available for inspection at the Meigs County Courthouse, 100 East Second Street, Pomeroy, Ohio.

Send comments to Mr. Jeff Thorton, President of the Meigs County Board of Commissioners, Meigs County Courthouse, 100 East Second
Street, Pomeroy, Ohio 45769.

Village of Middleport

Maps available for inspection at the Middleport Village Hall, 237 Race Street, Middleport, Ohio.
Send comments to The Honorable Sandy lannarelli, Mayor of the Village of Middleport, 237 Race Street, Middleport, Ohio 45760.

Village of Pomeroy

Maps available for inspection at the Pomeroy Village Hall, 320 East Main Street, Pomeroy, Ohio.
Send comments to The Honorable John Blaettnar, Mayor of the Village of Pomeroy, 320 East Main Street, Pomeroy, Ohio 45769.

Village of Racine

Maps available for inspection at the Racine Village Hall, 405 Main Street, Racine, Ohio.
Send comments to The Honorable J. Scott Hill, Mayor of the Village of Racine, P.O. Box 375, Racine, Ohio 45771.

Village of Syracuse

Maps available for inspection at the Syracuse Village Hall, 2581 Third Street, Syracuse, Ohio.

Send comments to The Honorable Larry Lavender, Mayor of the Village of Syracuse, 2581 Third Street, P.O. Box 266, Syracuse, Ohio

45779.
VIRGINIA
Southampton County (Unincorporated Areas)
Blackwater | At the confluence with Chowan River .................. *11 *14 | Southampton County (Unincorporated Areas).
River.
Approximately 6,700 feet upstream of State None *36
Route 620 (Broadwater Road).
Nottoway At the confluence with Chowan River .................. *11 *14 | Southampton County (Unincorporated Areas);
River. Courtland (Town).
Approximately 2,400 feet upstream of Norfolk *26 *27

Franklin & Danville Railroad.

Southampton County (Unincorporated Areas)
Maps available for inspection at the Southampton County Administrator's Office, 26022 Ad-
ministration Center Drive, Courtland, Virginia.
Send comments to Mr. Michael W. Johnson, Southampton County Administrator, 26022
Administration Center Drive, Courtland, Virginia 23837.
Town of Courtland

Maps available for inspection at the Courtland Town Office, 22219 Meherrin Road,
Courtland, Virginia.
Send comments to The Honorable Lewis H. Davis, Sr., Mayor of the Town of Courtland,
P.O. Box 39, Courtland, Virginia 23837.
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(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance’’)

Dated: December 11, 2001.
Robert F. Shea,

Acting Administrator, Federal Insurance and
Mitigation Administration.

[FR Doc. 01-31372 Filed 12—19-01; 8:45 am]
BILLING CODE 6718-04—P

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 67
[Docket No. FEMA-D-7516]

Proposed Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency, FEMA.

ACTION: Proposed rule.

SUMMARY: Technical information or
comments are requested on the
proposed base (1% annual chance) flood
elevations and proposed base flood
elevation modifications for the
communities listed below. The base
flood elevations are the basis for the
floodplain management measures that
the community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
remain qualified for participation in the
National Flood Insurance Program
(NFIP).

DATES: The comment period is ninety
(90) days following the second
publication of this proposed rule in a
newspaper of local circulation in each
community.

ADDRESSES: The proposed base flood
elevations for each community are
available for inspection at the office of
the Chief Executive Officer of each
community. The respective addresses
are listed in the following table.

FOR FURTHER INFORMATION CONTACT:
Matthew B. Miller, P.E., Chief, Hazards
Study Branch, Federal Insurance and
Mitigation Administration, Federal
Emergency Management Agency, 500 C
Street SW., Washington, DC 20472,
(202) 646-3461, or (email)
matt.miller@fema.gov.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA or Agency) proposes to make
determinations of base flood elevations
and modified base flood elevations for
each community listed below, in
accordance with Section 110 of the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4104, and 44 CFR 67.4(a).

These proposed base flood and
modified base flood elevations, together
with the floodplain management criteria
required by 44 CFR 60.3, are the
minimum that are required. They
should not be construed to mean that
the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, state or regional entities. These
proposed elevations are used to meet
the floodplain management
requirements of the NFIP and are also
used to calculate the appropriate flood
insurance premium rates for new
buildings built after these elevations are
made final, and for the contents in these
buildings.

National Environmental Policy Act.
This proposed rule is categorically
excluded from the requirements of 44
CFR part 10, Environmental
Consideration. No environmental
impact assessment has been prepared.

Regulatory Flexibility Act. The Acting
Administrator, Federal Insurance and

Mitigation Administration, certifies that
this proposed rule is exempt from the
requirements of the Regulatory
Flexibility Act because proposed or
modified base flood elevations are
required by the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and are required to establish and
maintain community eligibility in the
NFIP. As a result, a regulatory flexibility
analysis has not been prepared.

Regulatory Classification. This
proposed rule is not a significant
regulatory action under the criteria of
Section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 12612, Federalism.
This proposed rule involves no policies
that have federalism implications under
Executive Order 12612, Federalism,
dated October 26, 1987.

Executive Order 12778, Civil Justice
Reform. This proposed rule meets the
applicable standards of Section 2(b)(2)
of Executive Order 12778.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, flood insurance, reporting
and recordkeeping requirements.

Accordingly, 44 CFR Part 67 is
proposed to be amended as follows:

PART 67—[AMENDED]

1. The authority citation for Part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.4 [Amended]

2. The tables published under the
authority of § 67.4 are proposed to be
amended as follows:

#Depth in feet above
ground. *Elevation in feet
State City/town/county Source of flooding Location (NGVD)
Existing Modified
Florida ........ccoeeenne Franklin County Apalachicola Bay .............. Approximately 2.6 miles southeast of *7 *8
(Unincorporated West Pass.
Areas).
Approximately 4.1 miles southwest of *7 *10
Government Cut in St. George Island.
St. George Sound ............ Just east of St. George Island Bridge ...... *9 *10
Shoreline of St. George Island at (and in- *15 *12
clude) Marsh Island.
Gulf of MexiCo .......cccevenes Approximately 2.6 miles southeast of *7 *8
West Pass.
Approximately 1.5 miles southeast of the *21 *23
confluence of Big Claires Creek with
Ochlockonee Bay.
Alligator Harbor ................ Approximately 1,000 feet north of the *15 *16
intersection of State Route 370 and
West Harbor Road.
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#Depth in feet above
ground. *Elevation in feet
State City/town/county Source of flooding Location (NGVD)
Existing Modified
Approximately 900 feet east of Peninsula *18 *17
Point.

Maps available for inspection at the Planning and Engineering Department, 33 Commerce Street, Apalachicola, Florida.
Send comments to Mr. Tim Turner, Director of the Franklin County Emergency Management Agency, 33 Commerce Street, Apalachicola,

Florida 32320.

Florida ........ccooeevnne Minneola (City), Plum Lake .......cccocoeernnnnn. Entire shoreline within county ................... *84 *87
Lake County.
Ponding Area 535-1 ........ None *100
Ponding Area 535-2 ........ None *99
Little Grassy Lake ............ Approximately 0.55 mile northeast of the None *90
intersection of Perl Street and Galena
Avenue.
Grassy Lake ........ccccoeeneee. Entire shoreline within county ................... None *85
Maps available for inspection at the Minneola City Hall, 302 West Pearl Street, Minneola, Florida.
Send comments to The Honorable Glenn A. Irby, Mayor of the City of Minneola, P.O. Box 678, Minneola, Florida 34755.
OIS ..o Elburn (Village), Blackberry Creek .............. At the confluence of Blackberry Creek None *741
Kane County. Tributary D.
Approximately 1,050 feet upstream of None *747
Hughes Road.
Blackberry Creek Tributary | Approximately 600 feet upstream of con- None *742
D. fluence with Blackberry Creek.
Approximately 2,550 feet downstream of None *799
Keslinger Road.
Maps available for inspection at the Elburn Village Hall, 301 East North Street, Elburn, lllinois.
Send comments to Mr. James Willey, President of the Village of Elburn Board of Trustees, 301 East North Street, Elburn, Illinois 60119.
iNOIS ..o Elgin (City), Kane Sandy CreeK ........ccceeuvenee. At Randall Road .........cccccovevviiiiiiicieeen, *821 *826
County.
Approximately 325 feet upstream of Ran- None *826
dall Road.
Tyler Creek .....cccoevveveens Approximately 500 feet upstream of con- *716 *715
fluence with Fox River.
Approximately 120 feet downstream of None *839
Soo Line Railroad.
Maps available for inspection at City of Elgin Public Works Department, Engineering Division, 150 Dexter Court, Elgin, lllinois.
Send comments to Ms. Joyce Parker, Elgin City Manager, 150 Dexter Court, Elgin, lllinois 60120.
OIS ..o Gilberts (Village), Tyler Creek ......ccooeveevnene Just upstream of Big Timber Road .......... None *867
Kane County.
Approximately 200 feet downstream of None *886
McCornack Road.
Maps available for inspection at the Gilberts Village Hall, 86 Railroad Street, Gilberts, lllinois.
Send comments to Mr. Mike Isitoro, Gilberts Village President, 86 Railroad Street, Gilberts, lllinois 60136.
NOIS ...oeeeiieee. Kane County (Unin- | Blackberry Creek Tributary | Approximately 0.6 mile upstream of con- *704 *703
corporated F. fluence with Blackberry Creek Tributary
Areas). B.
Approximately 250 feet downstream of *728 *727
Bliss Road.
Main Street Ditch .............. At confluence with Blackberry Creek Trib- None *707
utary F.
Approximately 130 feet upstream of Main None *709
Street.
Tyler Creek .....cccoevveveens Approximately 375 feet downstream of *791 *793
Eagle Road East.
Approximately 200 feet upstream of llli- None *898
nois Route 72.
Pingree Creek ................. At confluence with Tyler Creek ................ None *893
Approximately 325 feet upstream of U.S. None *906
Route 20.
Mastadon Lake ................. Approximately 300 feet southeast of the None *662
intersection of Parker Avenue and
Hinman Street.
Sandy CreeK ........cccceuvenee. Approximately 130 feet downstream of *820 *821
Randall Road.
Just downstream of U.S. Route 20 .......... None *889
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#Depth in feet above
ground. *Elevation in feet

State City/town/county Source of flooding Location (NGVD)
Existing Modified
Indian Creek ........ccccccueenne Approximately 0.41 mile upstream of None *676
Wood Street.
At downstream side of East-West Tollway None *717
Indian Creek Tributary B .. | Approximately 0.61 mile upstream of con- None *716
fluence with Indian Creek.
Approximately 0.86 mile upstream of con- None *716
fluence with Indian Creek.
South Tributary ................. At confluence with Indian Creek ............... None *684
Approximately 680 feet upstream of con- None *688
fluence with Indian Creek.
Welch Creek .......cccocueeene Approximately 1,110 feet downstream of None *680
Fay’s Lane.
Just upstream of Burlington Northern None *692
Railroad.
Welch Creek Tributary 1 .. | Just upstream of Aurora Municipal Airport None *693
Approximately 2,600 feet upstream of Au- None *694
rora Municipal Airport.
Blackberry Creek Tributary | Approximately 750 feet southwest of None *670
H. Lake View Court and Lake View Drive
intersection.
Selmarten Creek ............... At confluence with Indian Creek ............... *715 *716
At county boundary ..........cccceeeeiiiiiiniiieenns *718 *720

Maps available for inspection at the Kane County Water Resources Department, Kane County Government Center Building “A,” 719 Batavia
Avenue, Geneva, lllinois.

Send comments to Mr. Michael W. McCoy, Chairman of the Kane County Board of Commissioners, 719 Batavia Avenue, Geneva, lllinois

60134.
lNOIS ..vvveevveeeee. Lily Lake (Village), | Ferson Creek ........c.c......... Approximately 100 feet downstream of None *862
Kane County. Great Western Trail Railroad.
Just downstream of Route 64 .................. None *872
Maps available for inspection at the Lily Lake Village Hall, 43W680 Empire Road, St. Charles, lllinois.
Send comments to Mr. Glenn Bork, Lily Lake Village President, 44W508 I.C. Trall, Lily Lake, lllinois 60151.
iNOIS ...ooovviiiiciee Montgomery (Vil- Blackberry Creek Tributary | Approximately 2,050 feet downstream of None *661
lage), Kane G. Aucutt Road.
County.
Approximately 550 feet downstream of None *666
Jericho Road.
Blackberry Creek .............. Approximately 0.4 mile downstream of None *664
Jericho Road.
At Jericho Road .........cccoevvveiiiiiiiiece None *666
Maps available for inspection at the Montgomery Village Clerk’s Office, 1300 South Broadway, Montgomery, lllinois.
Send comments to Ms. Marilyn Michelini, Montgomery Village President, 1300 South Broadway, Montgomery, lllinois 60538.
NOIS ...oveeiieeie. Pingree Grove (Vil- | Pingree Creek .................. Approximately 1,000 feet upstream of None *901
lage), Kane Highland Avenue.
County.
Approximately 800 feet upstream of Soo None *902
Line Railroad.
Maps available for inspection at the Pingree Grove Village Hall, 14N042 Reinking Road, Hampshire, lllinois.
Send comments to Mr. Vern Wester, President of the Village of Pingree Grove Board, 14N042 Reinking Road, Hampshire, Illinois 60140.
NOIS ...oeeeiieeie Sugar Grove (Vil- Blackberry Creek .............. Approximately 1,050 feet upstream of None *678
lage), Kane Densmore Road.
County.
Approximately 1,800 feet upstream of None *690
Bliss Road.
Blackberry Creek Tributary | At confluence with Blackberry Creek ....... None *680
E.
At Mankes Road ...........ccoociiiiiiiiiiicenn, None *680
Maps available for inspection at the Sugar Grove Village Office, 10 Municipal Drive, Sugar Grove, lllinois.
Send comments to Mr. P. Sean Michels, Sugar Grove Village President, 10 Municipal Drive, Sugar Grove, lllinois 60554.
Massachusetts ....... Malden (City), Mid- | Town Line Brook .............. Approximately 1,000 feet downstream of None *9
dlesex County. corporate limits.
Approximately 500 feet upstream of Lynn *8 *9

Street
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#Depth in feet above
ground. *Elevation in feet
State City/town/county Source of flooding Location (NGVD)

Existing Modified

Linden Brook Approximately 250 feet downstream of None *9
corporate limits.

On downstream side of Beach Street ...... None *9

Maps available for inspection at the Malden Engineering Office, Malden City Hall, 200 Pleasant Street, Malden, Massachusetts.
Send comments to The Honorable Richard C. Howard, Mayor of the City of Malden, Malden City Hall, 200 Pleasant Street, Malden, Massa-

chusetts 02148.

Massachusetts

Maps available for
Send comments to

Revere (City), Suf-
folk County.

Town Line Brook

Linden Brook

Approximately 100 feet east of intersec-
tion of Washington Avenue and Squire
Road.

Approximately 180 feet south of the inter-
section of Lynn Street and Adamski
Memorial Highway.

inspection at the Revere Planning Office, 281 Broadway, Revere, Massachusetts.

The Honorable Thomas Ambrosino, Mayor of the City of Revere, City Hall, 281 Broadway, Rev

ere, Massachu

None

None

*9

*9

setts 02151.

New Hampshire

Maps available for
Send comments to

Errol (Town), Coos
County.

inspection at the Errol

Akers Pond

Town Office Building, 33 Ma

Entire shoreline within community

in Street, Errol, New Hampshire.

None

*1,231

Mr. Larry S. Enman, Chairman of the Town of Errol Board of Selectmen, P.O. Box 100, Errol, New Hampshire 03579.

New Hampshire

Nashua (City),
Hillsborough
County.

Nashua River

Bartemus Brook

Lyle Reed Brook

At the downstream side of B&M Railroad
bridge.

Approximately 0.75 mile upstream of
State Route 111.

At confluence with Nashua River ...

At upstream corporate limits

At confluence with Nashua River

Approximately 0.75 mile upstream of
State Route 11.

Maps available for inspection at the Nashua City Hall, 229 Main Street, Nashua, New Hampshire.
Send comments to The Honorable Bernard A. Streeter, Mayor of the City of Nashua, City Hall, 229 Main Street, Nashua, New Hampshire

*115

*177

*167
*168
*169
*169

*114

*176

*165
*166
*167
*167

03061-2019.
New York ............... Corning (City), Post Creek ......ccccecvvvvienne. Approximately 0.52 mile upstream of the *923 *924
Steuben County. confluence with Chemung River.
Approximately 1.55 miles upstream of the None *958
confluence with Chemung River.
Maps available for inspection at Corning Code Enforcement Office, 7 Nasser Civic Center, Corning, New York.
Send comments to The Honorable Alan Lewis, Sr., Mayor of the City of Corning, 7 Nasser Civic Center, Corning, New York 14830.
New York ............... Hamilton (Village), | Canal Tributary ................. At confluence with Payne Brook Tributary None *1,110
Madison County.
At the upstream corporate limits .............. None *1,116
Payne Brook ...........cc........ Approximately 1,360 feet downstream of None *1,101
College Street.
At upstream corporate limits ............ccec.... None *1,125
Payne Brook Tributary ...... At the confluence with Payne Brook None *1,104
Approximately 80 feet upstream of Eaton None *1,119
Street.
Maps available for inspection at the Hamilton Village Hall, 3 Broad Street, Hamilton, New York.
Send comments to The Honorable Charlie Getchonis, Mayor of the Village of Hamilton, 3 Broad Street, Hamilton, New York 13346-0119.
New York ............... Lisle (Town), Dudley Creek .........cccc...... Approximately 650 feet downstream of None *1,044
Broome County. Owen Hill Road.
At Popple Hill Road .........cccceviiiiieninnnen. None *1,097
Culver CreekK ........ccoeeuvenee. At the confluence with Dudley Creek ....... None *1,075
At Hunts Corners Road .........cc.cceovvveinene None *1,106
Tioughnioga River ............ Approximately 3.12 miles downstream of None *979
Main Street.
A point approximately 1.19 miles up- None *1,003
stream of Main Street.
Maps available for inspection at the Lisle Town Office, 9234 NYS Route 79, Lisle, New York.
Send comments to Mr. James C. Dunham, Lisle Town Supervisor, P.O. Box 98, Lisle, New York 13797.
New York ............... Lockport (Town), Eighteen Mile Creek ......... At downstream corporate limits ................ None *356

Niagara County.
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#Depth in feet above
ground. *Elevation in feet

State City/town/county Source of flooding Location (NGVD)
Existing Modified
Approximately 130 feet upstream of None 365
Stone Road.
East Tributary to Eighteen | At downstream corporate limits ................ None *360
Mile Creek.
Approximately 1 mile upstream of State None *363
Route 104.
West Tributary to Eighteen | At confluence with Eighteen Mile Creek .. None *359
Mile Creek.
At Lockport town line .........cccceevivveeniieenne None *384
East Branch to Eighteen At downstream corporate limits None *357
Mile Creek.
Approximately 1,500 feet upstream of up- None *375
stream corporate limits.
Gulf Branch .........ccccceene. At Niagara Street ........cccccevvieiieiiicneennn, None *472
Just downstream of Upper Mountain None *584
Road.
Gulf Tributary .......cccccvveennes At confluence with Gulf Branch ................ None *497
Approximately 2,250 feet upstream of None *514
confluence with Gulf Branch.
Tonawanda Creek ............ Approximately 1 mile upstream of Rapids *590 *501
Road.
At upstream corporate limits ............ccec.... *590 *591
Donner Creek .........ccc...... At the downstream corporate limits .......... *605 *606
Approximately 1,660 feet upsteam of *617 *618
Hamm Road.
Maps available for inspection at the Lockport Town Hall, 6560 Dysing Road, Lockport, New York.
Send comments to Mr. John Austin, Lockport Town Supervisor, Town Hall, 6560 Dysinger Road, Lockport, New York 14094.
Ohio .oviiiiiieis Portsmouth (City), Scioto River .........cccoceeeeee. From approximately 0.80 mile upstream *536 *535
Scioto County. of U.S. Route 52.
Ohio River ......cccocevevvennn. At the downstream corporate limit ............ *537 *538
Approximately 1.0 mile downstream of *537 *538
CSX Transportation.
Maps available for inspection at the Portsmouth Municipal Building, 728 2nd Street, Portsmouth, Ohio.
Send comments to The Honorable Gregory A. Bauer, Mayor of the City of Portsmouth, 728 2nd Street, Portsmouth, Ohio 45662.
Ohi0 evvviiiiiieiece Rarden (Village), Rarden Creek .................. At Norfolk Southern Railway .................... None *615
Scioto County.
At the upstream corporate limits .............. None *615
Maps available for inspection at the Rarden City Hall, 1400 Main Street, Rarden, Ohio.
Send comments to The Honorable Anna J. Gardner, Mayor of the Village of Rarden, P.O. Box 8, Rarden, Ohio 45671.
Ohi0 v Scioto County Ohio River ......cccocvevvenen. Approximately 1,270 feet downstream of *530 *531
(Unicorporated the confluence of Spencer Creek.
Areas).
Approximately 4.2 miles downstream of *536 *537
CSX Transportation.

Maps available for inspection at the Scioto County Courthouse, 602 7th Street, Room 1, Portsmouth, Ohio.
Send comments to Mr. Vern Riffe Ill, Chairman of the Scioto County Board of Commissioners, 602 7th Street, Room 1, Portsmouth, Ohio

45662.
Vermont ................. Hardwick (Town/ Lamoille River Divergence | Approximately 460 feet upstream of the *793 *794
Village), Cal- confluence with Lamoille River.
edonia County.
At the divergence from Lamoille River ..... *805 *804
Maps available for inspection at the Hardwick Town Hall, 20 Church Street, Hardwick, Vermont.
Send comments to Mr. Daniel P. Hill, Hardwick Town/Village Manager, P.O. Box 523, 20 Church Street, Hardwick, Vermont 05843.
Wisconsin .............. Bay City (Village), Mississippi River (Lake Entire shoreline within community ............ *681 *682
Pierce County. Pepin).
Bay City Creek ................. Approximately 520 feet downstream of *682 *683
CSX Transportation.
Approximately 900 feet upstream of *691 *690
Great River Road.
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#Depth in feet above
ground. *Elevation in feet
State City/town/county Source of flooding Location (NGVD)
Existing Modified
Maps available for inspection at Bay City Village Hall, W6371 Main Street, Bay City, Wisconsin.
Send comments to Mr. James Turvaville, Bay City Village President, P.O. Box 9, Bay City, Wisconsin 54723.
Wisconsin .............. Chippewa Falls Duncan Creek .................. Upstream side of Bridge Street ................ *828 *827
(City), Chippawa
County.
Approximately 0.72 mile upstream of *899 *898
Glen Loch Dam.

Maps available for inspection at the Chippewa Falls City Hall, 30 West Central Street, Chippewa Falls, Wisconsin.
Send comments to The Honorable Virginia O. Smith, Mayor of the City of Chippewa Falls, 30 West Central Street, Chippewa Falls, Wisconsin

54729.

(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance”)

Dated: December 11, 2001.
Robert F. Shea,

Acting Administrator, Federal Insurance and
Mitigation Administration.

[FR Doc. 01-31371 Filed 12—19-01; 8:45 am]
BILLING CODE 6718-04-P

DEPARTMENT OF DEFENSE

48 CFR Part 235

[DFARS Case 2001-D002]

Defense Federal Acquisition
Regulation Supplement; Research and
Development Streamlined Contracting
Procedures; Correction

AGENCY: Department of Defense (DoD).
ACTION: Correction.

SUMMARY: DoD is issuing a correction to
the preamble to the proposed rule
published at 66 FR 63348—-63349,
December 6, 2001, pertaining to
streamlined research and development
contracting.

FOR FURTHER INFORMATION CONTACT: Ms.
Angelena Moy, Defense Acquisition
Regulations Council, OUSD
(AT&L)DP(DAR), IMD 3C132, 3062
Defense Pentagon, Washington, DC
20301-3062. Telephone (703) 602—1302;
facsimile (703) 602—0350.

Correction

In the issue of Thursday, December 6,
2001, on page 63349, in the first
column, the second sentence of the
Background section is corrected to read
as follows: “The standard format is
available on the research and
development streamlined solicitation

(RDSS) website at http://
www.rdss.osd.mil.”

Michele P. Peterson,

Executive Editor, Defense Acquisition
Regulations Council.

[FR Doc. 01-31354 Filed 12—19-01; 8:45 am)|
BILLING CODE 5000-04-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 223 and 224

[Docket No. 011212298-1298-01; I.D. No.
113001A;]

Listing Endangered and Threatened

Wildlife and Plants and Designating

Critical Habitat; 90-Day Finding for a
Petition to List Atlantic White marlin
(Tetrapturus albidus)

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of petition finding;
request for information and comments.

SUMMARY: NMFS announces the 90—day
finding for a petition to list Atlantic
white marlin (Tetrapturus albidus) as
threatened or endangered throughout its
known range and to designate critical
habitat under the Endangered Species
Act (ESA). NMFS finds that the petition
presents substantial scientific
information indicating that the
petitioned action may be warranted.
NMFS will conduct a status review of
Atlantic white marlin to determine if
the petitioned action is warranted. To
ensure that the review is
comprehensive, NMFS is soliciting
information and comments pertaining to
this species and potential critical habitat
from any interested party. NMFS also

seeks suggestions from the public for
peer reviewers to take part in the peer
review process for the Atlantic white
marlin status review.

DATES: Comments and information
related to this petition finding must be
received by February 19, 2002.
ADDRESSES: Requests for copies of the
petition, and information and comments
on this finding should be submitted to
Georgia Cranmore, Assistant Regional
Administrator for Protected Resources,
National Marine Fisheries Service,
Southeast Regional Office, 9721
Executive Center Drive North, St.
Peterburg, FL 33702—2432. The petition,
finding and supporting data are
available for public inspection, by
appointment, during normal business
hours at the above address.

FOR FURTHER INFORMATION CONTACT.:
Jennifer Lee, NMFS Southeast Region,
(727) 570-5312; or David O’Brien,
NMEFS, Office of Protected Resources,
(301) 713-1401.

SUPPLEMENTARY INFORMATION:

Background

Section 4 (b)(3)(A) of the ESA (16
U.S.C. 1531 et seq.) requires that NMFS
make a finding as to whether a petition
to list, delist, or reclassify a species
presents substantial scientific or
commercial information indicating that
the petitioned action may be warranted.
NMFS’ ESA implementing regulations
(50 CFR 424.14) define “substantial
information” as the amount of
information that would lead a
reasonable person to believe that the
measure proposed in the petition may
be warranted. In determining whether
substantial information exists for a
petition to list a species, NMFS takes
into account several factors, including
information submitted with, and
referenced in, the petition and all other
information readily available in NMFS’
files. To the maximum extent
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practicable, this finding is to be made
within 90 days of the receipt of the
petition, and the finding is to be
published promptly in the Federal
Register. If NMF'S finds that a petition
presents substantial information
indicating that the requested action may
be warranted, section 4 (b)(3)(A) of the
ESA requires the Secretary of Commerce
(Secretary) to conduct a status review of
the species. Section 4 (b)(3)(B) requires
the Secretary to make a finding as to
whether or not the petitioned action is
warranted within 1 year of the receipt
of the petition.

Analysis of Petition

On September 4, 2001, NMFS
received a petition from the Biodiversity
Legal Foundation and James R.
Chambers requesting NMFS to list the
Atlantic white marlin (Tetrapturus
albidus) as threatened or endangered
throughout its range, and to designate
critical habitat under the ESA. The
petition contained a detailed
description of the species, including the
present legal status; taxonomy and
physical appearance; ecological and
fisheries importance; distribution;
physical and biological characteristics
of its habitat and ecosystem
relationships; population status and
trends; and factors contributing to the
population’s decline. Potential threats
identified in the petition include: (1)
overutilization for commercial
purposes; (2) inadequacy of existing
regulatory mechanisms; (3) predation;
and (4) other natural or man-made
factors affecting the species’ continued
existence. The petitioners also included
information regarding how the species
would benefit from being listed under
the ESA, cited references and provided
appendices in support of the petition.

Under the ESA, a listing
determination can address a species,
subspecies, or a distinct population
segment (DPS) of a species (16 U.S.C.
1532 (16)). The petitioners requested
that NMFS list Atlantic white marlin
throughout its entire range. They are
found in warm waters throughout
tropical and temperate portions of the
Atlantic Ocean and its adjacent seas
(Caribbean, Mediterranean and Gulf of
Mexico). A highly migratory pelagic
species, they are found predominantly
in the open ocean over deep water, near
the surface in the vicinity of major
ocean currents where their prey is
concentrated. Their food resources
include small fishes and invertebrates
such as squid that can be swallowed
whole.

The petitioners provided a detailed
narrative justification for their
petitioned action, describing past and

present numbers and distribution of
Atlantic white marlin. Information
regarding its status was provided for the
entire range of the species. The petition
was accompanied by appropriate
supporting documentation, including
the most recent stock assessment for this
species (SCRS/00/23).

In 1997, the Atlantic white marlin
was listed as overfished under the
Magnuson-Stevens Fishery
Conservation and Management Act (16
U.S.C. 1801 et seq.). In April 1999,
NMFS published Amendment 1 to the
Atlantic Billfish Fishery Management
Plan, which included rebuilding
programs and measures to reduce
bycatch and bycatch mortality for
Atlantic billfish, including white
marlin. The International Commission
for the Conservation of Atlantic Tunas
(ICCAT), responsible for management of
tunas and tuna-like fishes of the
Atlantic Ocean also considers the
Atlantic white marlin to be overfished.
Several binding recommendations have
been adopted by ICCAT over the last
few years to reduce landings and
improve data and monitoring. The most
recent recommendation in November
2000 included a two-phase rebuilding
plan involving further landing
reductions and the development of more
rebuilding measures after the next stock
assessments in 2002.

The petitioners assert that existing
protection for Atlantic white marlin at
both the national and international level
is inadequate to conserve the species or
prevent its slide to extinction. The
population’s decline has been
documented thoroughly by ICCAT’s
scientific advisors, the Standing
Committee for Research and Statistics
(SCRS). According to the petitioners, the
primary cause of the Atlantic white
marlin decline is due to bycatch in the
international swordfish and tuna
fisheries. The most recent stock
assessment conducted in July of 2000
(SCRS/00/23) indicates that by the end
of 1999: (1) the total Atlantic stock
biomass had declined to less than 15
percent of its maximum sustainable
yield level; (2) fishing mortality was
estimated to be at least seven times
higher than the sustainable level; (3)
overfishing has taken place for over
three decades; and (4) the stock is less
productive than previously estimated,
with a maximum sustainable yield
smaller than 1,300 metric tons. The
population’s abundance was last at its
long-term sustainable level in 1980.
Reduction in prey species availability
may also be a threat to the species, with
two of its important prey species,
Atlantic bluefish and squid, listed as

overfished under the Magnuson-Stevens
Act (16 U.S.C. 1801 et seq.).

Petition Finding

Based on the above information and
the criteria specified in 50 CFR 424.14
(b)(2), NMF'S finds that the petitioner
presents substantial scientific and
commercial information indicating that
a listing of Atlantic white marlin may be
warranted. Under section 4 (b)(3)(A) of
the ESA, this finding requires that
NMFS commence a status review on
Atlantic white marlin. NMFS is now
initiating this review. Within one year
of the receipt of the petition (by
September 3, 2002), a finding will be
made as to whether listing the Atlantic
population of the white marlin as
threatened or endangered is warranted,
as required by section 4 (b)(3)(B) of the
ESA. If warranted, NMFS will publish a
proposed rule and take public comment
before developing and publishing a final
rule.

Listing Factors and Basis for
Determination

Under section 4 (a)(1) of the ESA, a
species can be determined to be
threatened or endangered for any one of
the following reasons: (1) Present or
threatened destruction, modification, or
curtailment of habitat or range; (2) over-
utilization for commercial, recreational,
scientific, or educational purposes; (3)
disease or predation; (4) inadequacy of
existing regulatory mechanisms; or (5)
other natural or manmade factors
affecting its continued existence. Listing
determinations are made solely on the
basis of the best scientific and
commercial data available, after
conducting a review of the status of the
species and taking into account efforts
made by any state or foreign nation to
protect such species.

Information Solicited

To ensure that the status review is
completed in a timely manner and
based on the best available scientific
and commercial data, NMFS is
soliciting information and comments on
whether the Atlantic white marlin is
endangered or threatened based on the
above listing criteria. Specifically,
NMFS is soliciting information in the
following areas: (1) Historical and
current abundance of Atlantic white
marlin; (2) current spatial distribution;
(3) population status and trends; (4)
information on any current or planned
activities that may adversely impact
Atlantic white marlin, especially related
to the five listing factors identified
above; and (4) ongoing efforts to protect
Atlantic white marlin and their habitat.
NMFS requests that all data,
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information, and comments be
accompanied by: (1) supporting
documentation such as maps,
bibliographic references, or reprints of
pertinent publications; and (2) the
submitter’s name, address, and any
association, institution, or business that
the person represents.

Critical Habitat

NMFS is also requesting information
on areas that may qualify as critical
habitat for the Atlantic white marlin.
Areas that include the physical and
biological features essential to the
recovery of the species should be
identified. Areas outside the present
range should also be identified if such
areas are essential to the recovery of the
species. Essential features include, but
are not limited to: (1) space for
individual growth and for normal
behavior; (2) food, water, air, light,
minerals, or other nutritional or
physiological requirements; (3) cover or
shelter; (4) sites for reproduction and

development of offspring; and (5)
habitats that are protected from
disturbance or are representative of the
historical, geographical, and ecological
distributions of the species (50 CFR
424.12 (b)).

For areas potentially qualifying as
critical habitat, NMFS requests
information describing (1) the activities
that affect the area or that could be
affected by the designation, and (2) the
economic costs and benefits of
management measures likely to result
from the designation. NMFS is required
to consider the probable economic and
other impacts on proposed or ongoing
activities in making a final critical
habitat designation(50 CFR 424.19).

Peer Review

On July 1, 1994, NMFS, jointly with
the U.S. Fish and Wildlife Service,
published a series of policies regarding
listings under the ESA, including a
policy for peer review of scientific data
(59 FR 34270). The intent of the peer

review policy is to ensure that listings
are based on the best scientific and
commercial data available. NMFS is
soliciti